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TAMIL NADU ELECTRICITY REGULATORY COMMISSION 
(Constituted under section 82 (1) of the Electricity Act, 2003) 

(Central Act 36 of 2003) 
PRESENT:  

 
Thiru M. Chandrasekar     …   Chairman 
 

and 
Thiru K. Venkatasamy     …   Member (Legal) 
 

M.P.No.5 of 2021 

Tamil Nadu Generation and Distribution 
Corporation Limited 

144, Anna Salai 
Chennai – 600 002 
Represented by its Chief Financial Controller /  

Deposits and Documentation 
       ….  Petitioner 
       (Thiru. M.Gopinathan 
              Standing Counsel for TANGEDCO) 

 
Vs. 

 
M/s. OPG Energy Pvt. Ltd. 
8, Komal Road 
Maruthur Village 
Terizhandur Post 
Myiladuthurai 
Nagapattinam – 609 808           … Respondent  
                (Thiru Rahul Balaji 
       Advocate for the Respondent) 
   
  
  Dates of hearing : 02-02-2021; 02-03-2021; 23-03-2021; 
      15-04-2021; 20-04-2021; 13-07-2021;  
      10-08-2021; 31-08-2021; 28-09-2021; 
      15-12-2021 and 11-01-2022 
 
 
  Date of Order : 22-03-2022 
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The above petition coming on for orders before this Commission, 

upon perusalof the petition filed by the Petitioner and the affidavit filed 

in support thereof and thecounter-affidavit of the respondent Board 

and all other connected records relevant to theabove petition and upon 

hearing the arguments of the Learned Counsels for both thePetitioner 

and Respondent Board and having stood over for the consideration of 

thisCommission till this day, the Commission hereby pronounces the 

following order:- 

ORDER 

1. Prayer of the Petitioner in M.P.No.5 of 2021:- 

The prayer of the petitioner in the above M.P.No.5 of 2021 is to declare that M/s. 

OPG Energy Pvt. Ltd., HT SC No. 069124450083, Nagapattinam EDC is not a 

Captive GeneratingPlant for the financial years 2019-20 and their captive users 

are liable to pay Cross Subsidy Surcharge for an amount of Rs.6,88,31,480/- for 

disqualification of captive status.   

2.  Facts of the Case:- 

2.1. The present Miscellaneous Petition seeks to declare that M/s. OPG 

Energy Pvt Ltd, HT.SC.No.069124450083, Nagapattinam EDC is not a 

Captive Generating Plant for the Financial Year 2019-20 and their 

captive users are liable to pay Cross Subsidy Surcharge for an amount 

of Rs.6,88,31,480/- for disqualification of Captive status. 
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3.  Contentions of the Petitioner:- 

The contentions of the Petitioner in a nutshell are as follows: 

 

3.1. The Electricity Act, 2003 define the Captive Generating Plant 

under section 2(8) as follows:  

" xxx 

2. (8). "Captive generating plant" means a power plant set up by 

any person to generate electricity primarily for his own use and 

includes a power plant set up by any co-operative society or 

association of persons for generating electricity primarily for use 

of members of such co-operative society or association.  

Xxx ". 

 

3.2. In this connection, Section 42 of the Electricity Act, 2003 

describes as follows:  

 

“42. Duties of distribution licensees and open access:  

xxxx 

The State Commission shall introduce open access in such 

phases and subject to such conditions, (including the cross 

subsidies, and other operational constraints) as may be specified 

within one year of the appointed date by it and in specifying the 

extent of open access in successive phases and in determining 
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the charges for wheeling, it shall have due regard to all relevant 

factors including such cross subsidies, and other operational 

constraints:  

 
Provided that such open access may be allowed before the cross 

subsidies are eliminated on payment of a surcharge in addition 

to the charges for wheeling as may be determined by the State 

Commission:  

 
Provided further that such surcharge shall be utilized to meet the 

requirements of current level of cross subsidy within the area of 

supply of the distribution licensee:  

 

Provided also that such surcharge and cross subsidies shall be 

progressively reduced and eliminated in the manner as may be 

Provided also that such surcharge shall not be leviable in case 

open access is provided to a person who has established a 

captive generating plant for carrying the electricity to the 

destination of his own use.  

 

(3) Where any person, whose premises are situated within the 

area of supply of a distribution licensee, (not being a local 

authority engaged in the business of distribution of electricity 

before the appointed date) requires a supply of electricity from a 
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generating company or any licensee other than such distribution 

licensee, such person may, by notice, require the distribution 

licensee for wheeling such electricity in accordance with 

regulations made by the State Commission and the duties of the 

distribution licensee with respect to such supply shall be of a 

common carrier providing non-discriminatory open access.  

 

(4) Where the State Commission permits a consumer or class of 

consumers to receive supply of electricity from a person other 

than the distribution licensee of his area of supply, such 

consumer shall be liable to pay an additional surcharge on the 

charges of wheeling, as may be specified by the State 

Commission, to meet the fixed cost of such distribution licensee 

arising out of his obligation to supply.  

XXXX"  

 

3.3. Further, the Tamil Nadu Electricity Regulatory Commission had 

issued Grid Connectivity and Intra-State Open Access Regulations-

2014 which reads asfollows:  

“23. Cross subsidy surcharge:  

(1) If open access facility is availed of by a subsidizing consumer 

of a Distribution Licensee, then such consumer, in addition to 

transmission and/or wheeling charges, shall pay cross subsidy 
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surcharge as determined by the Commission. Cross subsidy 

surcharge determined on Per Unit basis shall be payable, on 

monthly basis, by the open access customers based on the 

actual energy drawn during the month through open access. The 

amount of surcharge shall be paid to the distribution licensee of 

the area of supply from whom the consumer was availing supply 

before seeking open access”. 

 

3.4. From the above, it could be clearly observed that if the above 

provisions are read in conjunction with each other, Cross Subsidy 

Surcharge shall not be leviable in case, Open access is provided to a 

person who has established a captive generating plant for carrying the 

electricity to the destination of his own use.  

 

3.5.It is most pertinent to note that in exercise of powers conferred by 

section 176 of the Electricity Act,2003 (Act 36 of 2003), the Central 

Government issued Electricity Rules-2005 for requirements of 

CaptiveGenerating Plant. The Rule-3 envisages the requirements of 

Captive Generating Plant as follows:  

 
"3. Requirements of Captive Generating Plant:  
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(1). No power plant shall qualify as a 'captive generating plant' 

under Section 9 read with clause (8) of section 2 of the Act 

unless-  

(a). in case of a power plant-  

(i).  not less than twenty six percent of the ownership is 

held by the captive user(s), and  

(ii).  not less than fifty one percent of the aggregate 

electricity generated in such plant, determined on an 

annual basis, is consumed for the captive use:  

 

Provided that in case of power plant set up by registered 

cooperative society, the conditions mentioned under paragraphs 

at (i) and (ii) above shall be satisfied collectively by the 

members of the co- operative society:  

 

Provided further that in case of association of persons, the 

captive user(s) shall hold not less than twenty six percent of the 

ownership of the plant in aggregate and such captive user(s) 

shall consume not less than fifty one percent of the electricity 

generated, determined on an annual basis, in proportion to their 

shares in ownership of the power plant within a variation not 

exceeding ten percent;  
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 (b).  In case of a generating station owned by a company 

formed as special purpose vehicle for such generating station, a unit or 

units of such generating station identified for captive use and not the 

entire generating station satisfy(ies) the conditions contained in 

paragraphs (i) and (ii) of sub-clause (a) above including- 

Explanation:- 

(1) The electricity required to be consumed by captive users 

shall be determined with reference to such generating unit 

or units in aggregate identified for captive use and not with 

reference to generating station as a whole; and  

 

(2)  the equity shares to be held by the captive user(s) in the 

generating station shall not be less than twenty six per 

cent of the proportionate of the equity of the company 

related to the generating unit or units identified as the 

captive generating plant.  

Illustration:   

In a generating station with two units of 50 MW each namely 

Units A and B, one unit of 50 MW namely Unit A may be identified as 

the Captive Generating Plant. The captive users shall hold not less 

than thirteen percent of the equity shares in the company (being the 

twenty six percent proportionate to Unit A of 50 MW) and not less than 
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fifty one percent of the electricity generated in Unit A determined on 

an annual basis is to be consumed by the captive users.  

 
(2). It shall be the obligation of the captive users to ensure that 

the consumption by the Captive Users at the percentages mentioned in 

sub-clauses (a) and (b) of sub-rule (1) above is maintained and in 

case the minimum percentage of captive use is not complied with in 

any year, the entire electricity generated shall be treated as if it is a 

supply of electricity by a generating company.  

 
Explanation.- (1) For the purpose of this rule:  

 

a. "Annual Basis" shall be determined based on a financial year;  

 

b. "Captive User" shall mean the end user of the electricity 

generated in a Captive Generating Plant and the term "Captive 

Use" shall be construed accordingly;  

c. "Ownership" in relation to a generating station or power plant set 

up by a company or any other body corporate shall mean the 

equity share capital with voting rights. In other cases ownership 

shall mean proprietary interest and control over the generating 

station or power plant; 
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d. "Special Purpose Vehicle" shall mean a legal entity owning, 

operating and maintaining a generating station and with no other 

business or activity to be engaged in by the legal entity."  

 
3.6. From the above, it can be understood that the twin rules of 

"Ownership" and "Consumption" have to be satisfied as per the 

Electricity Rules-2005 in order toqualify as a Captive Generating Plant. 

If the status of a Captive generating plant is lost due to non-fulfilment 

of anyone of the conditions or both, the entire electricity generated 

from such plant in a year shall be treated as a supply of electricity by a  

generating company. In such cases of disqualification, Cross Subsidy 

Surcharge has to be levied for the entire adjusted units/consumed by 

the Users treating such consumption as though it was supplied by the 

respective Generating Plant, as perthe proviso 4 of Section 42 (2) of 

the Electricity Act, 2003 which clearly states that such surcharge shall 

not be leviable in case open access is provided to a person who has 

established a captive generating plant for carrying the electricity to the  

destination of his own use.  

 

3.7. In this connection, the TNERC issued R.A.No.7 of 2019 Dated 

28.01.2020, wherein the relevant portion which held as follows:  

 

"Xxx  
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7.9.4.  By 30th of April, all the generators shall furnish relevant 

data of generation, auxiliary consumption, consumption of captive 

users for each month of the preceding financial year in excel format as 

per Format V annexed, in hard and soft copies. The generators shall 

furnish details of paid up equity share capital with voting rights held by 

each captive user, and compliance under Rule-3 as per formal 

enclosed. Documents to be furnished for annual verification of captive 

status are as follows:  

 

1. Documents stated in para 7. 4. 4  

2. Statement in Format V [A and B] annexed to this procedure.  

Xxx " 

 

3.8. Due to outbreak of COVID 19, the Commission issued SMP dated 

24.4.20 vide ref (3) which is stated below,  

" xxx 

4.3 As required in the Procedure specified in the said R.A.no. 7 

of 2019, under Para 7.9.4 of the Order, the CGPs are to submit the 

documents on their own by 30th April in regard to FY 19-2020; but in 

the meanwhile lock down has come into force. In  view of this, the 

CGPs are permitted to furnish the documents, for the year 2019-20, 

within one month from the date of lifting of Lock down in their 

respective area,' and the Licensee shall complete the verification 
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process within three months from the date of receipt of prescribed 

documents. For the year 2019-20, no separate notice, calling for the 

documents, will be issued by the Distribution Licensee. From the FY 

2020-21, relevant documents shall be furnished as per para 7.9.4 of 

the said R.A. 7 of 2019  

XXX""  

 

3.09. Meanwhile TANGEDCO has filed Miscellaneous petition to TNERC 

in MP 23 of 2020 in the matter of furnishing the documents by CGPs 

praying:  

"XXX  

Seeking to issue suitable direction in SMP 1 of 2020 dated 

24.4.2020 to the captive Generators and the distribution licensee 

in the matter of submission/Collection of documents for 

verification of CGP status in view of the relaxations provided by 

GOTN under various G. O. during the COVID lockdown period  

xxx"  

 

3.10.  Based on the above M.P. the TNERC has ordered in daily order 

dated 29.9.2020 as below:  

".xxx  

Commission directed the respondents to submit the relevant 

documents to TANGEDCO  
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xxx".  

 

3.11. Also, the TNERC has ordered in daily order dated 13.10.2020 as 

below:  

"xxx 

Commission directed the respondents to submit their documents 

on or before 31st October, 2020 in accordance with the direction in 

R.A. No. 7 of 2019 . 

xxx"  

 

3.12. Also the TNERC has ordered in daily order dated 08.12.2020 as 

below:  

"xxx 

Commission directed the respondents to furnish the list of 

generators who have furnished particulars and further directed 

TANGEDCO to submit the updated list before 02.02.2021. The case is 

adjourned to 02.02.2021 for further hearing".  

 

3.13.  Further, R.A.No.7 of2019 states as below:  

"Xxx  

7.9.11. Failure to furnish data, the documents for the purpose of 

annual verification within the time frame affixed in this procedure for 
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verification of CGP status would empower the Licensee determine the 

status of the plant with the available data with the Licensee.   

Xxx". 

 

 

3.14. M/s. OPG Energy Private Limited, HTSC No. 069124450083 has 

not submitted the documents.  Hence, CGP verification for 2014-20 

was carried out with the latest available documents submitted by the 

generator during June 2018 while availing approval for change in 

captive users for captive wheeling [After June 2018 no approval was 

requested by the Respondent from TANGEDCO] and the documents 

available in public domain.  

 

3.15. The Generator M/s. OPG Energy Private Limited obtained captive 

wheeling approval for change in captive users during June 2018 by 

furnishing certificate of Chartered Accountant given by M/s. Robin 

Kansal& Associates dated.15.05.2018 with the details of % of Equity 

Share capital held by captive users as detailed below: 
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N
o. 

Class of 
Shareho
lder 

Number of 
equity 
shares 

Paid 
up 
value 
per 
equity 
share 

Amount of 
paid up 
equity share 
capital 

% of 
holding 
equity 
share 
capital 

Number 
of voting 
rights 

% of 
holding 
voting 
rights 

% of 
holding 
equity 
share 
capital 
with 
voting 
rights 

1 Captive 
users 

1,47,300 10 14,73,000 34.96% 1,47,300 34.96% 34.96% 

2 Others 
(Class A 
Equity 
with 
voting 
rights) 

52,700 10 5,27,000 12.51% 52,700 12.51% 12.51% 

3 Others 
(Class B 
Equity 
with 
voting 
rights) 

2,21,320 10 22,13,200 52.53% 2,21,320 52.53% 52.53% 

 Total 4,21,320  42,13,200 100% 4,21,320 100% 100% 

 

 
3.16. The MOA dated of M/s. OPG Energy Private Limited downloaded 

from MCA website states about the liability clause as follows:  

"The Authorlzed Share Capital of the Company is 

Rs.19,00,00,000/- (Rupees Nineteen Crores Only) 1,40,00,000 

(One CroreForty Lakhs) Equity shares of Rs.10/- (Rupees Ten 

each) and 5,00,000 (Five lakhs) Redeemable Preference Shares 

of Rs.100/- (Rupees Hundred) each. 

 
$$The Authorised Share Capital of the Company shall be 

classified as:  
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(i) 10,00,000Class AEquity Shares of Rs.10/- each                             

.....Rs.1,00,00,000 

 (ii) 63,33,600 Class B Equity Shares of Rs.10/- each  

                                                                          .....Rs.6,33,36,000 

 (iii) 66,66,400 Class C Equity Shares of Rs.10/- each 

                                                                  .....Rs. 6,66,64,000 

 (iv) 5,00,000 Redeemable Preference Shares of Rs.100/- each   

                                                                       .....Rs.5,00,00,000 

                                                                          ------------------- 

Rs.19,00,00,000 
                                                                          ------------------- 

 
with power to increase or reduce the Capital to consolidate and divide 

any of its Share Capital into shares of larger amount than its existing 

shares and sub-divide its shares or any of them into shares of smaller 

amount, to issue any new shares with such preferential. Deferred to 

special conditions or rights or privileges attaching thereto to subject 

the same to such restrictions limitations or conditions and to vary, 

modify orabrogate any such rights, privileges or conditions in such 

manner as may be permitted by the Companies Act,2013 and as the 

company deems fit and necessary.   
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$$ ClauseV amended vide Resolution Passed at Extra-Ordinary Meeting 

held on31stMarch, 2003 and further amended vide Resolution passed in 

the EGM held on 15thDecember 2007 and 4thFebruary 2008.  

* Inserted vide special resolution passed in the EGM held on 

13.11.2009". 

 

From the above, it is clear that the authorized Equity Shares Capital of 

M/s OPG Energy Private Limited is Rs.14,00,00,000/-. 

 
3.17. The AOA of M/s. OPG Energy Private Limited downloaded from 

the MCA website states about the voting rights of the Equity 

shareholders are as follows: 

 
"Class A Equity Shares shall mean equity shares carrying voting rights but 

differential rights as to dividend such that, all the shares of this case put together, 

from time to time, will, in the aggregate, be entitled to a dividend equivalent to 

0.50% of the total dividend declared. All the shareholders of this class will be entitled 

to share in the dividend allocated to Class A equity shares, in proportion to their 

shareholding. Class A equity shares shall only be issued to persons who have entered 

into Power Sharing Agreement.  

 

Class B Equity Shares shall mean equity shares carrying voting rights but 

differential rights as to dividend such that, all the shares of this class put together, 

from time to time, will, in the aggregate, be entitled to a dividend equivalent to 99% 

of the total dividend declared. All the shareholders of this class will be entitled to 
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share in the dividend allocated to Class B equity shares, in proportion to their 

shareholding.  

 

Class C Equity Shares shall mean equity shares carrying no voting rights and 

differential rights as to dividend such that, all the shares of this class put together, 

from time to time, will, in the aggregate, be entitled to a dividend equivalent to 

0.50% of the total dividend declared.  All the shareholders of this class will be 

entitled to share in the dividend allocated to Class C equity shares, in proportion to 

their shareholding " 

 

From the above, it is clear that Class A Equity shares & Class B Equity 

shares only carry voting rights but Class C Equity shares carry 

differential voting rights by the shareholders.  

 

3.18. The MGT-7 of M/s. OPG Energy Private Limited for FY 2018-19 

downloaded from MCA website states as follows : 

 
"IV.SHARE CAPITAL, DEBENTURES AND OTHER SECURITIES OF THE 

COMPANY  

(i) SHARE CAPITAL  

(a) Equity Share Capital  

Particulars Authorized 

Capital 

Issued 

Capital 

Subscribed 

Capital 

Paid up 

Capital 

Total Number 

of Equity   

Shares 

140,00,000 70,87,720 70,87,720 70,87,720 

Total Amount 

of 

EquityShares 

(in Rs.) 

1400,00,000 708,77,200 708,77,200 708,77,200 
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Number of Classes - 3  

 
Particulars Authorized 

Capital 

Issued 

Capital 

Subscribed 

Capital 

Paid up 

Capital Class A 

Equity Share 
Total Number 

of Equity 

Shares 

10,00,000 2,00,000 2,00,000 2,00,000 

Nominal 

valueper 

 Share 

(in Rs.) 

10 10 10 10 

Total Amount 

of 

EquityShares 

(in Rs.) 

100,00,000 20,00,000 20,00,000 20,00,000 

Particulars Authorized 

Capital 

Issued 

Capital 

Subscribed 

Capital 

Paid up 

Capital Class B 

Equity Share 
Total Number 

of Equity 

Shares 

63,33,600 2,21,320 2,21,320 2,21,320 

Nominal 

valueper 

 Share 

(in Rs.) 

10 10 10 10 

Total Amount 

of 

EquityShares 

(in Rs.) 

633,36,000 22,13,200 22,13,200 22,13,200 

 

Particulars Authorized 

Capital 

Issued 

Capital 

Subscribed 

Capital 

Paid up 

Capital Class C 

Equity Share 
Total Number 

of Equity 

Shares 

66,66,400 66,66,400 66,66,400 66,66,400 

Nominal 

valueper 

 Share 

(in Rs.) 

10 10 10 10 
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Total Amount 

of 

EquityShares 

(in Rs.) 

666,64,000 666,64,000 666,64,000 666,64,000 

 

From the above, it is clear that the total paid up Equity Share capital of 

M/s. OPG Energy Private Limited is Rs. 708,77,200/-. 

 

3.19. Therefore, after taking in to account all the classes of paid up 

equity share Capital, the % of shareholding held by the captive 

users is as follows: 

Type of 

user 

No. of  

Equity 

Shares 

Paid-

up 

Value 

per 

Equity 

Share 

Amount of 

Equity 

share 

capital with 

voting 

rights (Rs.) 

% 

holding 

based 

on 

share 

capital 

with 

voting 

rights 

Number 

of 

voting 

rights 

% of 

holding 

based 

on 

voting 

rights 

alone 

Compli

-ance 

with 

Rule 3 

Captive 

users 

1,23,650 10.00 12,36,500 1.74% 1,23,650 29.35% No 

Others 69,64,070 10.00 6,96,40,700 98.26% 2,97,670 70.65% 

Total 70,87,720  7,08,77200 100% 4,21,320 100% 

 

3.20. The shares held by captive users arrived at from the list of 

shareholders as on 31-03-2019 annexed in MGT-7 of M/s OPG 

Energy Pvt. Ltd. for FY 2018-19 as detailed below: 

Table-A: Equity Share Capital 

Sl. 
No. 

Name of 
sharehol
ders 

Class 
of 
Equity 
Shares 

Number of 
Equity 
Shares 

Paid 
up 
Value 
per 
Equity 
Share 

Amount of 
paid up 
equity share 
capital 

% of 
holding in 
paid up 
equity 
share 
capital 

Number 
of voting 
rights 

% of 

holding 

in 

voting 

rights 
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I Class B 
Shares 
(Others) 

B 221,320 10 22,13,200 3.12% 2,21,321 52.53% 

II Class C 
Shares 
(Others) 

C 66,66,400 10 6,66,64,000 94.06% - 0.00% 

III Class A 
shares 

       

 Captive 
User 
details: 
 

       

1 Arthanari 
Clothing 
Pvt. Ltd. 

A 5,500 10 55,000 0.08% 5,500 1.31% 

2 Arthanari 
Loom 
Centre 
Textiles 
Pvt. Ltd. 

A 20,400 10 2,04,000 0.29% 20,400 4.84% 

3 Kanishk 
Steel 
Industries 

A 5,100 10 51,000 0.07% 5,100 1.21% 

4 SreeKaru
nambikai 
Mills 

A 650 10 6,500 0.01% 650 0.15% 

5 Sri Sai 
Krishna 
Cotton 
Mills 

A 7,000 10 70,000 0.10% 7,000 1.66% 

6 VMD Mills A 11,100 10 1,11,000 0.16% 11,100 2.63% 
7 Jayachan

dran 
Textiles 

A 7,500 10 75,000 0.11% 7,500 1.78% 

8 Sri 
Lakshmi 
Textiles 

A 8,400 10 84,000 0.12% 8,400 1.99% 

9 RPS 
Spinner 
India Ltd. 

A 4,500 10 45,000 0.06% 4,500 1.07% 

10 SBT 
Apparels 
Pvt. Ltd. 

A 7,900 10 79,000 0.11% 7,900 1.88% 

11 Marutham 
Textiles 
Pvt. Ltd. 

A 3,100 10 31,000 0.04% 3,100 0.74% 

12 Salem 
Roller 
Flour Mills 

A 3,000 10 30,000 0.04% 3,000 0.71% 

13 South 
India 
Steel & 
Starch 

A 4,600 10 46,000 0.06% 4,600 1.09% 
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Industries 

14 Meenaks
hi Agro & 
Flour Mills 

A 7,500 10 75,000 0.11% 7,500 1.78% 

15 Salem 
Food 
Products 
Pvt. Ltd. 

A 4,100 10 41,000 0.06% 4,100 0.97% 

16 Sonal 
Irons 
Industry 
Pvt. Ltd. 

A 17,400 10 1,74,000 0.25% 17,400 4.13% 

17 ARS 
Fabrics 
(P) Ltd. 

A 3,400 10 34,000 0.05% 3,400 0.81% 

18 Allwin 
Mills 

A 2,500 10 25,000 0.04% 2,500 0.59% 

 Captive 
Users 
Total 

 1,23,650  12,36,500 1.74% 1,23,650 29.35% 

 Others  76,350 10 7,63,500 1.08% 76,350 18.12% 
 Total  70,87,720  7,08,77,200 100% 4,21,321 100% 

 

Table-B : Break up of Captive users holding in Equity Share 

Capital with voting rights 
 
Sl. 

No. 

Class of Equity 

Shares 

Number 

of equity 

shares 

Paid 

up 

value 

per 

equity 

share 

Amount of 

paid up 

equity 

share 

capital 

% of 

holding 

equity 

share 

capital 

Number 

of 

voting 

rights 

% of 

holding 

voting 

rights 

1 Captive users 

(Class A Equity 

with voting rights) 

1,23,650 10 12,36,500 1.74% 1,23,650 29.35% 

2 Others (Class A 

Equity with voting 

rights) 

76,350 10 7,63,500 1.08% 76,350 18.12% 

3 Others (Class B 

Equity with voting 

rights)  

2,21,320 10 22,13,200 3.12% 2,21,320 52.53% 

4 Others (Class C 

Equity with 

differential rights) 

66,66,400 10 6,66,64,000 94.06% - 0.00% 

 Total 70,87,720  7,08,77,200 100% 4,21,320 100% 

 

 
3.21. In this connection, it is stated that as per Electricity Rules, 2005, 

"Ownership" in relation to a generating station or power plant set up 
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by a company or any other body corporate shall mean the equity share 

capital with voting rights. The captive user shall have both ownership 

& control over the generating plant.  “Ownership” is with reference to 

the total paid up equity share capital & “Control” is with respect to the 

voting right in the Generating Plant.  

 

3.22. Hence, it is seen from the above table, that though the captive 

users of M/s. OPG Energy Pvt. Ltd possess not less than 26% of the 

total voting rights in the Generating Plant, they are holding less than 

26% of the total paid-up Equity Share Capital of the Generating Plant. 

Hence, M/s. OPG Energy Private Limited's generating plant with HTSC 

No.069124450083 fail to fulfil the ownership criteria for the Financial 

years 2019-20.  

 

3.23. The Respondent has lost the captive status for Financial year 

2019-20. Hence, having lost CGP status for 2019-20, the Captive users 

who are also the owners of the Respondent to the extent of their 

'ownership' holding, are liable to pay the Cross Subsidy Surcharge as 

detailed below as per Tariff Order in T.P.No.1 of 2017 dated 

11.08.2017. 

 

3.24. For FY 2019-2020  
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Total adjusted units in the Financial year 2019-2020 = 41,216,455 

units  

Cross Subsidy Surcharge applicable for Industrial services = 

Rs.1.67/unit  

Total Cross Subsidy payable by Captive users FY 2019-20 = 

Rs.6,88,31,480/-  

 

3.25. From the above, it is stated that as the conditions of the 

captivestatus is not fulfilled, the user's liability on CSS dues 

provisionally, to be remitted is arrived as Rs.6,88,31,480/- (Rupees 

Six Crores Eighty Eight Lakhs Thirty One Thousand Four Hundred and 

Eighty only) for FY 2019-20. The user wise adjustment details along 

with the amount of Cross Subsidy Surcharge liability is detailed below:  

 
Sl. 

No. 

Name of the 

Captive Users 

Tariff HT 

SC 

No. 

Name of 

the EDC 

Actual 

Adjusted 

Units 

Rate 

of 

CSS 

per 

unit 

Provisional 

amount of 

CSS payable 

by captive 

user  

(Rs.) 

1 Arthanari Clothing 

Pvt. Ltd. 

IA 225 Salem 1,028,232 1.67 17,17,147 

2 Arthanari Loom 

Centre Textiles 

Pvt. Ltd. 

IA 190 Salem 7,277,620 1.67 1,21,53,626 

3 Kanishk Steel 

Industries 

IA 1501 Chennai 

North 

0 1.67 - 

4 SreeKarunambikai 

Mills 

IA 10 Coimbatore 

South 

0 1.67 - 

5 Sri Sai Krishna 

Cotton Mills 

IA 690 Coimbatore 

South 

2,921,987 1.67 48,79,718 

6 VMD Mills IA 294 Coimbatore 

South 

0 1.67 - 

7 Jayachandran IA 135 Udumalpet 3,156,035 1.67 52,70,578 
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Textiles 

8 Sri Lakshmi 

Textiles 

IA 287 Udumalpet 1,922,527 1.67 32,10,620 

9 RPS Spinner India 

Ltd. 

IA 294 Udumalpet 2,263,349 1.67 37,79,793 

10 SBT Apparels Pvt. 

Ltd. 

IA 279 Palladam 3,606,800 1.67 60,23,356 

11 Marutham 

Textiles Pvt. Ltd. 

IA 149 Udumalpet 1,815,941 1.67 30,32,621 

12 Salem Roller Flour 

Mills 

IA 194 Salem 1,379,823 1.67 23,04,304 

13 South India Steel 

& Starch 

Industries 

IA 80 Salem 1,926,616 1.67 32,17,449 

14 Meenakshi Agro & 

Flour Mills 

IA 318 Salem 2,686,033 1.67 44,85,675 

15 Salem Food 

Products Pvt. Ltd. 

IA 107 Salem 1,750,445 1.67 29,23,243 

16 Sonal Irons 

Industry Pvt. Ltd. 

IA 535 Krishnagiri 6,566,429 1.67 1,09,65,936 

17 ARS Fabrics (P) 

Ltd. 

IA 292 Namakkal 2,089,528 1.67 34,89,512 

18 Allwin Mills IA 274 Udumalpet 825,090 1.67 13,77,900 

Total 41,216,455  6,88,31,480 

 
 

3.26.The show-cause notice dated 09.12.2020 has been issued by the 

Superintending Engineer/Nagapattinam EDCwherein it has been 

requested to show cause within 15 days from the date of receipt of the 

intimation on disqualification of the captive status, the respondent, the 

captive generators/users shall inform/reply Respondent's concurrence 

to disqualification for FY 2019-20 & response thereto (or) 

Respondent's objection to such disqualification & consequential dues to 

be remitted. If no information/reply is received on or before 

23.12.2020, it will be construed that Respondent has no reply to 

furnish & Respondent has accepted to pay the amount of Rs. 
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6,88,31,480/- (Rupees Six Crores Eighty Eight Lakhs Thirty One 

Thousand Four Hundred and Eighty only) to TANGEDCO and further 

action as per R.A.No.7 of 2019 dated 28.01.2020 will be taken by 

TANGEDCO.  

 

3.27.The Respondent furnished their reply to Show Cause Notice on 

28.12.2020, wherein the Respondent has stated as follows:  

"6.xxxx  

The Show Cause Notice [SCN] suffers from the following details:  

a). The SCN has been issued on the basis of shareholding 

information of the earlier year. 

b). The SCN does not appreciate that C Class Equity Shares are 

non-voting shares issued in compliance with the Companies 

Act,2013.  

c). Ownership under the Rules is only with reference to voting 

equity share capital and non-voting shares have to be 

disregarded altogether.  

d). The CA certificate has been issued in the format provided.  

e). The SCN applies proposed amendments to the Electricity 

Rules.  

Xxxx"  
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3.28. As regards averments contained in the para 7 of the Show Cause 

notice, it is submitted that the petitioner issued SCN after verifying  

the Equity Share Capital with voting rights based on the documents 

submitted by the generator/Respondent for availing wheeling under 

captive category during June –2018.  The generator did not intimate 

and obtain any revised approval thereafter in case of any change in 

Shareholding of captive user. Further, the MoA and AoA which was 

downloaded from MCA website was also verified. Therefore, the 

contentions of the Respondent that the SCN has been issued on the 

basis of shareholding information of the earlier year are misconceived 

one.  

3.29. As regards averments contained in the para 8 of the Show Cause 

notice, it is submitted that the Respondent's captive users shall hold 

26% on the total equityshare capital or the Respondent and 26% of 

the voting rights in the company as per theprovisions of Rule-3 of the 

Electricity Rules-2005.  

 
3.30. As regards averments contained in the para 9 and 10 of the 

Show Cause notice, it is submitted that "Ownership" criteria i.e. 26% 

has to be computed on the total equity share capital of the company. 

Based on the same only, the definition of the "ownership" in the 
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Electricity Rules-200S has been derived. Therefore, the contention of 

the Respondent is not acceptable one.  

 
3.31. As regards averments contained in the para 11 of the Show 

Cause notice, it is submitted that the contention of the Respondent 

TANGEDCO has committed a serious error of law by relying on the 

Proposed draft amendment to Rule 3 of the Electricity Ruies,2005 is 

not acceptable one, since the 26% share capital with voting rights 

shall be held by the captive users on the total equity share capital of 

the Respondent and not on the share capital with voting rights alone. 

 
4. Contentions of the Respondents 

Per contra, Respondents have contended as follows:- 

4.01.  At the outset, save and except what are matters of record, the 

Respondent denies and disputes all the averments, contentions and 

allegations raised by the Petitioner in the present Petition in the 

manner alleged or at all, and no part of the said Petition shall be 

deemed as an admission by the Respondent unless the same is 

specifically admitted in the present Counter Affidavit or otherwise.  

 

4.02. The Petitioner has endeavored to flummox the Commission with 

bald trivia, without basing its contentions with material cogent data. 
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The Respondent reserves its right to raise further objections to the 

said Petition at the time of hearing. 

 

4.03. It is stated that the present petition is preferred by the 

Petitioner/TANGEDCO, which is the Distribution Licensee in the State 

of Tamil Nadu, seeking to declare the Respondent as non-Captive 

Generating Plant (CGP) and also to consequently declare that the 

Captive User(s) of the Respondent Company are liable to pay Cross 

Subsidy Surcharge (CSS) amounting to Rs. 6,88,31,480/-, on account 

of disqualification of captive status of the Respondent Company. It is 

submitted that the present petition has been filed pursuant to the 

directions contained in the order dated 13.10.2020 passed by the 

Commission in MP 23 of 2020.  

 

4.04.  In the above context, it is necessary to highlight that the order 

dated 13.10.2020 has been challenged before the Hon'ble APTEL by 

way of Appeal being Appeal No. 179 of 2020 filed by the Tamil Nadu 

Power Producers Association. In the said Appeal, the Hon'ble APTEL, 

vide its daily order dated 23.10.2020, was pleased to grant interim 

protection restraining the Petitioner from taking any coercive action 

against the CGPs located in the State of Tamil Nadu. The relevant 

extract of the said daily order dated 23.10.2020is reproduced 

hereinbelow:  
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"Such details must be furnished by the Appellant on or before 

28.10.2020 with advance copy to the other side. Once it is 

furnished to the Respondent-TANGEDCO, it (TANGEDCO) must 

put its stand on the decision, action or proceeding taken on or 

before 01.11.2020 in that regard on the data furnished by CGP 

with advance copy to the other side. We also direct Respondent - 

independent CGP, who are not Members of the Association, to 

furnish such detail to Respondent-TANGEDCO, as stated above, 

within the time limit and Respondent-TANGEDCO also shall 

comply with our direction, as stated above, in respect of 

independent Respondent CGPs. We hope, meanwhile, no 

coercive action will be initiated."  

 
4.05. The Hon'ble APTEL, although it permitted the Petitioner to collect 

the documents from the CGPs, however, the said Petitioner was 

restrained from initiating any coercive action against the CGPs. 

Therefore, the action of the Petitioner to approach the Commission by 

way of filing the present Petition is a clear violation and contravention 

of the order of theHon'ble APTEL dated 23.10.2020, to the extent that 

by way of the present Petition the Petitioner is seeking to take coercive 

actions against the Respondent Company and its captive user(s) by 

way of levying CSS. The Petitioner never asked the Respondent to 
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furnish any data pertaining to FY 2019-20 till the date of issuance of 

the Show Cause Notice dated 09.12.2020. As such, when data was not 

sought by the Petitioner, the aforesaid order of the Hon'ble APTEL 

clearly acts as a bar in filing the present petition.  

 

4.06. In contravention to the practice adopted by the Commission, the 

present Petition has been wrongfully and erroneously filed as a 

Miscellaneous Petition. In this regard, it is necessary to be pointed out 

that the instant petition is ought to be numbered and listed as a 

Dispute Resolution Petition, owing to the fact that the 

Petitioner/TANGEDCO has alleged a dispute with the Respondent with 

respect to the determination of captive status of the said Respondent.  

On the above count alone, the present petition ought to be dismissed 

at the very threshold, and the Petitioner be directed to refile the 

present petition under the category of dispute resolution petition, 

thereby also furnishing the requisite court fee towards filing of such a 

petition. 

 

4.07. The present petition is pre-mature in nature, in view of the fact 

that the entire issue qua verification of captive status of the CGPs and  

the captive user(s) located in the State of Tamil Nadu, in accordance 

with the methodology formulated by the Commission vide its Order 

dated 28.01.2020 passed in Case No.R.A. 07 of 2019, is subject 
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matter of challenge before the Hon'ble Appellate Tribunal for Electricity 

(APTEL) in Appeal No.131 of 2020 filed by the Tamil Nadu Power 

Producers Association. Therefore, the present petition cannot at all be 

adjudicated, until the judgment in the above appeal, which was 

reserved by the Hon'ble APTEL vide its order dated 12.02.2021, is 

pronounced.  

 

4.08. In the above appeal, the following issues have been raised:  

 "A. Appointment of TANGEDCO as the verifying, as well as 

adjudicating, authority;  

B. Documents to be provided for availing open access under 

Section 9 of the Act and Linking of Wheeling/ Open Access with captive 

verification;  

 C. Wrongful treatment of SPV as an AOP;  

D. Implementation of the proposed Draft amendment to 

Electricity Rules, 2005 issued by Ministry of Power, yet to be notified;  

 E. Criteria to be followed for verifying the criteria of consumption 

provided under Rule 3;  

 F. Retrospective applicability of procedure/guidelines, which is 

impermissible under the Electricity Act, 2003; and  

G. Methodology for verification of change in ownership and 

consumption"  
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4.09. The Petitioner/ TANGEDCO is a party Respondent in above 

Appeal and has filed various submissions and is therefore well aware of 

the scope and ambit of the said Appeal. The present Petition is 

completely futile and infructuous owing to the fact that one of the 

major questions that is posed in the said Appeal for examination by 

Hon'ble APTEL is in relation to the authority of the Petitioner to be 

allowed to verify the CGP status of the generating plants located in the 

State of Tamil Nadu. The Petitioner, by filing the present Petition, is 

attempting to pre-empt the outcome of the Appeal No.131 of 2020 by 

seeking to declare the plant of the Respondent Company as a Non-CGP 

based upon the procedure formulated under the order passed in Case 

No. R.A. 07 of 2019. Therefore, the entire proceeding which is the 

subject matter of the present Petition is completely frivolous, futile and 

is waste of the precious judicial time of the Commission.  

 
4.10. The Petitioner has premised its entire case on the fact that the 

Respondent has allegedly failed to fulfil the ownership criteria as 

provided in the Rule 3 of the Electricity Rules, 2005. In this regard, it 

is the contention of the Petitioner that although the captive user(s) of 

the Respondent Company is holding not less than 26% of the equity 

shares with voting rights of the Respondent Company, however, the 

said user(s) are holding less than 26% of the total paid up equity 
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share capital of the Respondent Company.  Accordingly, it is 

submission of the Petitioner that the generating plant of the 

Respondent fails to fulfil the ownership criteria as provided in Rule 3 of 

the Electricity Rules, 2005 and resultantly loses it captive status for 

the FY 2019-20.  

 

4.11. In order to appreciate the above issue, reference be made to 

Rule 3 of the Electricity Rules, 2005, which are set out herein below:  

 
“3. Requirements of Captive Generating Plant-  

(1) No power plant shall qualify as a "captive generating plant" 

under section 9 read with clause (8) of section 2 of the Act 

unless  

 
(a) in case of a power plant  

 

(i) not less than twenty six percent of the ownership is held by 

the captive user(s), and  

 
(ii) not less than fifty one percent of the aggregate electricity 

generated in such plant, determined on an annual basis, is 

consumed for the captive use.  

 
Provided that in case of power plant set up by registered 

cooperative society, the conditions mentioned under paragraphs 
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at (i) and (ii) above shall be satisfied collectively by the 

members of the cooperative society:  

 
Provided further that in case of association of persons, the 

captive user(s) shall hold not less than twenty six percent of the 

ownership of the plant in aggregate and such captive user(s) 

shall consume not less than fifty one percent of the electricity 

generated, determined on an annual basis, in proportion to their 

shares in ownership of the power plant within a variation not 

exceeding ten percent:  

(b)  In case of a generating station owned by a Company formed 

as special purpose vehicle for suchgenerating station, a unit or 

units of such generating stations identified for captive use and 

not the entire generating station satisfy(s) the conditions 

contained in in paras (i) and (ii) of sub-clause (a) above 

including  

 

Explanation: (1) The electricity required to be consumed by 

captive users shall be determined with reference to such 

generating unit or units in aggregate identified for captive use 

and not with reference to generating station as a whole: and (2) 

the equity shares to be held by the captive user(s) in the 

generating station shall not be less than twenty six per cent of 
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the proportionate of the equity shares of the company related to 

the generating unit or units identified as the captive generating 

plant.  

 
Illustration: In a generating station with two units of 50 MW 

each namely Units A and B, one unit of 50 MW namely Unit A 

may be identified as the Captive Generating Plant.  The captive 

users shall hold not less than thirteen percent of the equity 

shares in the company (being the twenty six percent 

proportionate to Unit A of 50 MW) and not less than fifty one 

percent of the electricity generated in Unit A determined on an 

annual basis is to be consumed by the captive users.  

 

(2) It shall be the obligation of the captive users to ensure that 

the consumption by the Captive Users at the percentages 

mentioned in subclauses (a) and (b) of sub-rule (1) above is 

maintained and in case the minimum percentage of captive use 

is not complied within any year, the entire electricity generated 

shall be treated as if it is a supply of electricity by a generating 

company.  

Explanation. - (1) For the purpose of this rule  

a. “Annual Basis" shall be determined based on a financial year;  
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b. “Captive User” shall mean the end user of the electricity 

generated in Captive Generating Plant and the term “Captive 

Use” shall be construed accordingly;  

c. "Ownership" in relation to a generating station or power plant 

set up by a company or any other body corporate shall mean 

the equity share capital with voting rights. In other cases, 

ownership shall mean proprietary interest and control over 

the generating station or power plant:  

d. “Special Purpose Vehicle" shall mean a legal entity owning, 

operating and maintaining a generating station and with no 

other business or activity to be engaged in by the legal 

entity.'  

 
4.12. Rule 3 of the Electricity Rules, 2005 provides that in order to 

qualify as a CGP, the captive user(s) should have atleast 26% 

"ownership". Ownership for this purpose is also defined in the 

explanation 1 (c) of the Rule 3(2) of the Electricity Rules, 2005.  As 

per the said definition the term ownership means “equity share capital 

with voting rights”.  The said definition of ownership is to be read with 

Rule 3(1) of the Electricity Rules, 2005, which provides for the 

requirements for a plant to qualify as a CGP. On a plain reading of the 

said Rules, it is clear that there is no prohibition of issuing shares by 
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the Respondent Company without voting rights. The only difference is 

the share capital, if any, issued without any voting rights shall not be 

considered while calculating the ownership criteria of the CGP.  

 
4.13.  From a reading of the aforesaid Rule 3(1)(a) read with the 

explanation 1(c), it is evident that "ownership in relation to a 

generating station or a power plant set up by a company or any other 

body corporate shall mean the equity share capital with voting rights". 

Hence, it is further evident that the ownership of 26% has to be with 

respect to equity shares carrying voting rights. This reading is 

unambiguous and crystal clear, with no scope of any further 

interpretation.  

 

4.14. It is a settled principle of law that while interpreting statutory 

provisions, the foremost principle is that literal interpretation has to be 

followed. Any other principle of interpretation is adopted only in the 

event the literal interpretation is not possible owing to silence or 

ambiguity in thelanguage. In this context, reference be made to the 

following judgments of the Hon'ble Supreme Court:  

 
JugalkishoreSaraf vs. Raw Cotton Co. Ltd. AIR 1955 SC 376 Para 

6 

 
MadanlalFakirchandDudhediya vs. Shree Changdeo Sugar Mills 

Ltd. AIR 1962 SC 1543 para 22  
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4.15.Based on the aforesaid legal principle, there has to be a literal 

reading of Rule 3 of the Electricity Rules, 2005, in order to construe 

that the share capital not having voting rights, are not tobe considered 

for the purpose of ascertaining the ownership of the users in the CGP. 

In the present case, the Respondent categorically submits that it 

qualifies as a CGP, with the captive user(s) owing more than 26% of 

the equity share capital of the CGP having voting rights.  

 

4.16. In view of the above, it is evident that the Petitioner in the 

enthusiasm to file the present Petition failed to appreciate the 

legalposition and the legislative intent qua the meaning of the term 

“Ownership”.  The Petitioner has completely turned a blind eye to the 

statutory interpretation, which is required to be given to Rule 3.  The 

Petitioner has erroneously misinterpreted the term ownership by 

adding words to the said definition.  The Petitioner by misinterpreting 

has taken into consideration the total paid up equity share capital to 

determine the percentage of ownership. The Petitioner has provided an 

interpretation, which is completely alien to the crystallized explanation 

provided under Rule 3 of the Electricity Rules, 2005. By way of the 

present Petition, the Petitioner is endeavoring to add words to the 

plain and simple meaning of the term ownership and it is an attempt 

on the part of the Petitioner to change the clear and express legislative 
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mandate of the statutory framework of Rule 3 of the Electricity Rules, 

2005.  

 
4.17.  In other words, the Petitioner is deliberately adding 

disqualificationunder Rule 3 which is otherwise absent and never 

promulgated by the Parliament. The said actions of the Petitioner are 

in contravention to the settled legal position laid down by the Hon'ble 

Supreme Court in the case of Shiv Shakti Coop. Housing Society v. 

Swaraj Developers, reported in (2003) 6 SCC 659. The relevant 

extract of the said judgment is reproduced hereinbelow:  

 
"19. It is a well-settled principle in law that the court cannot 

read anything into a statutory provision which is plain and 

unambiguous. A statute is an edict of the legislature. The 

language employed in a statute is the determinative factor of 

legislative intent. Words and phrases are symbols that stimulate 

mental references to referents. The object of interpreting a 

statute is to ascertain the intention of the legislature enacting it. 

(See Institute of Chartered Accountants of India v. Price 

Waterhouse [(1997) 6 SCC 312 : AIR 1998 SC 74] .) The 

intention of the legislature is primarily to be gathered from the 

language used, which means that attention should be paid to 

what has been said as also to what has not been said.  As a 
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consequence, a construction which requires for its support, 

addition or substitution of words or which results in rejection of 

words as meaningless has to be avoided. As observed in 

Crawford v. Spooner [(1846) 6 Moo PCC 1 : 4 MIA 179] courts 

cannot aid the legislatures' defective phrasing of an Act, we 

cannot add or mend, and by construction make up deficiencies 

which are left there. (See State of Gujarat v. DilipbhaiNathjibhai 

Patel [(1998) 3 SCC 234 : 1998 SCC (Cri) 737 : JT (1998) 2  

SC 253]).  It is contrary to all rules of construction to read words 

into an Act unless it is absolutely necessary to do so. [See Stock 

v. Frank Jones (Tipton) Ltd. [(1978) 1 All ER 948 : (1978) 1 WLR 

231 (HL)]] Rules of interpretation do not permit courts to do so, 

unless the provision as it stands is meaningless or of a doubtful 

meaning. Courts are not entitled to read words into an Act of 

Parliament unless clear reason for it is to be found within the 

four corners of the Act itself. (Per Lord Loreburn, t.C, in Vickers 

Sons and Maxim Ltd. v. Evans [1910 AC 444 : 1910 WN 161 

(HL)] , quoted in Jumma Masjid v. KodimaniandraDeviah [AIR 

1962 SC 847].)"  

 

4.18.  The Petitioner in the present Petition proceeded on a flawed 

premise that though the captive user(s) of the Respondent Company 
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possesses not less than 26% of the total ownership i.e., equity shares 

with voting rights, they hold less than 26% of the total "paid-up" 

equity share capital. The Petitioner completely failed to understand 

and appreciate that the verification qua captive status of a Company is 

only to be premised upon the equity shares with voting rights and not 

on any other class or classes of shares.  

 

4.19. The Petitioner by glaringly misconstruing the intent of Rule 3 of 

the Electricity Rules, 2005, arbitrarily and erroneously proceeded to 

consider those equity shares which carry no voting rights only with an 

intent to declare the Respondent Company as non-captive for the FY 

2019-20.  The said attempt on the part of the Petitioner is blatantly 

illegal and also devoid of any merits being in contravention to the 

express provisions of Rule 3 of the Electricity Rules, 2005.  Therefore, 

the present Petition is likely to be dismissed on the said count.  

 

4.20. It is most vital to state herein that, even R.A. No.7 of 2019, 

which is relied upon by the Petitioner/ TANGEDCO, mandates 

furnishing of a Certificate on "Ownership" as per Rule 3 of Electricity 

Rules, 2005 for wheeling of electricity under captive category under 

Format-I, wherein, a Generating Plant desirous of wheeling power 

under the "captive" category is required to provide the details of the 

"Equity Share Capital with Voting Rights" of the company as well as, 
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breakup of such Equity Share Capital with voting rights held by captive 

user vis-a-vis other users as required under Table B of thesaid Format.  

 
4.21. Further R.A. No. 7 of 2019 mandates submission of an Auditor's 

Certificate, in terms of Format-II, which clearly stipulates that 

information qua Equity Share Capital and with voting rights per Equity 

Share, in CGP is to be provided. It can be seen and inferred that equity 

shares within Rule 3 of the Rules, 2005, as recognized by the 

Commission are limited to such shares, which possess voting rights. 

Thus, the said formats provided under the aforesaid case, specifically 

seeks information exclusively with regard to equity shares with voting 

rights. This is an admitted position beyond any dispute.  

 

4.22. The Petitioner arrived at the aforesaid conclusion pertaining to 

the alleged non-fulfilment of the ownership criteria by wrongfully and 

erroneously taking into consideration the quantum of Class C equity 

share capital of the CGP.  By considering Class C equity share capital, 

which does not have voting rights, the Petitioner seeks to get the 

Respondent declared as a Non-CGP.  

 
4.23.  In order to substantiate the aforesaid, reference be made to the 

following table which gives details of all the class of equity shares of 
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the CGP, and the percentage of such shares being held by the captive 

user(s) for the FY 2019-20:  

 
As per the aforesaid data, it is categorically evident that the 

captiveuser(s) hold __ % of equity share capital with voting rights 

comprising of Class A and B equity shares. As per the aforementioned 

interpretation of Rule 3 of the Rules, 2005, Class C equity shares 

which do not have voting rights, cannot be considered for the purpose 

of determining the ownership criteria mandated under the above rules. 

This is the fundamental error committed by the Petitioner in the 

present petition.  

 
4.24. The Petitioner has also failed to appreciate and understand the 

fact that the issue of shares without voting rights is done in 

consonance with the provisions of the Companies Act, 2013.  

 
4.25. In this regard, reference is drawn to Section 43 of the 

Companies Act, 2013 that deals with the kinds of share capital. The 

relevant extract of Section 43 is extracted hereinbelow:  

 

"43. Kinds of Share Capital - the share capital of a Company 

limited by shares shall be of two kinds, namely:  

... 

a) equity share capital -  
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i) with voting rights; or  
 

ii) with differential rights as to dividend, voting or otherwise in 
accordance with such rules as maybe prescribed; and  

 
b) preference share capital:  

 
Provided that nothing contained in this Act shall affect the rights 

of the preference shareholders who are entitled to participate in 

the proceeds of winding up before the commencement of this 
Act."  

 

4.26. From a plain reading of the above provision, it is evident that a 

company has every right to issue equity shares with differentialrights. 

As such, Rule 3 of the Electricity Rules, 2005, has to be read in 

harmony with the aforesaid provision of the Companies Act, 2013. 

Rule 3 cannot be interpreted in a manner by the Petitioner,which 

defeats the objective of Section 43 of the Companies Act, 2013.  

 

4.27. Therefore, as per section 43 of the Companies Act, 2013, the 

company can issue share with differential voting rights and/or dividend 

and accordingly Company has issued Class C equity shares without any 

voting rights in accordance with the provisions of said Section 43.  

 
4.28. Furthermore, Article 6 of the AoA categorically authorizes the 

Board of the Respondent Company to issue, offer and allot equity 

shares, which are divided into three categories viz. Class A, Band C, 

and under Article 6.27 of the AoA it is specifically provided that Class C  
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equity shares shall have no voting rights.  

4.29. In the light of the aforementioned paragraph, the classification of 

equity shares into different classes and granting voting rights only to 

Class A and Class B equity shares was done in accordance with the 

Companies Act, 2013. Therefore, Class C shares ought not have been/ 

could not have been considered by the Petitioner while determining the 

ownership criteria for verification of captive status of the Respondent 

Company. As such, the illegal and arbitrary action to proceed to file 

the present Petition on this flawed premise by overlooking this crucial 

aspect and also issuing the Show Cause Notice dated 09.12.2020, 

clearly goes to show that the actions of the Petitioner is demonstrably 

marred with colorful exercise of power and deliberate non-appreciation 

of admitted factual position.  

 
4.30. Therefore, the contention of the Petitioner in relation to issuance 

of shares with voting rights and without voting rights cannot be 

considered while adjudicating the present petition. It is submitted that 

the practice of issuance of shares with and without voting rights is 

legally valid as per the provisions of the Companies Act, 2013 read 

with the relevant Articles of the AoA of the Respondent Company.  

 
4.31. If the Petitioner was of the view that the Respondent Company 

orits captive user(s) have failed to fulfil the criteria for qualification as 
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a CGP, then it was open for the said Petitioner to initiate action against 

the Respondent Company or its captive user(s), in lieu of the data/ 

information furnished by the Respondent Company. However, the 

Petitioner chose to issue the Show Cause Notice to the Respondent 

Company at a belated stage only on 09-12-2020 in order to balance 

out its own failures and shortcomings, specifically in view of the 

pendency of Appeal No. 131 of 2020.  

 

4.32. The above conduct of the Petitioner demonstrates that there is 

no urgency in forcing the Respondent Company to provide the 

documents when judgment in Appeal No. 131 of 2020 is reserved.  

 
4.33. Further, the Petitioner itself failed to call for any data for FY 

2017-18 to FY 2019-20, for both, grant of captive open access, as well 

as for any verification of captive status. Therefore, the contention of 

the Petitioner that the Respondent Company has failed to provide 

data/ information for the FY 2019-20 is completely baseless, flawed 

and devoid of any merits.  

 
4.34. Further, the contention of the Petitioner that the Respondent 

Company failed to provide data/information in accordance with the 

order passed by the Commission in Case No. MP No. 23 of 2020 dated 

13.10.2020 is also baseless and is an attempt on the part of the 
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Petitioner to create a smokescreen to evade its own mistakes and 

failures and also to shift the entire burden of its own errors upon the 

Respondent Company.  

 
4.35. The Petitioner has considered data for the previous financial 

year, for the purpose of ascertaining the tests contained under Rule 3 

of the Electricity Rules, 2005, for FY 2019-20. This itself proves that 

the contentions made by the Petitioner in its petition are completely 

erroneous which cannot at all be relied by the Commission.  

 
4.36. The restrictive interpretation given by TANGEDCO to minimum 

equity shareholding under Rule 3 of the Rules, is based on the 

proposed draft amendment to Rule 3 of the Electricity Rules, 2005, 

issued by the Ministry of Power.  The relevant extract of the proposed 

amendment is reproduced hereinbelow:  

" .... 

(2) The share capital in the form of equity share capital equity 

shares to be held by the captive users in the generating station 

shall not be less than twenty-six percent of the proportionate of 

the equity share capital of the company related to the generating 

unit or units identified as the captive generating plant.  
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Illustration: In a generating station with two units of 50 MW 

each namely Units A and S, one unit of 50 MW namely Unit A 

may be identified as the Captive Generating Plant. The captive 

users shall hold not less than thirteen percent of the share 

capital in the form of equity shares equity share capital in the 

company (being the twenty-six percent proportionate to Unit A 

of 50 MW) and not less than fifty-one percent of the electricity 

generated in Unit-A determined on an annual basis is to be 

consumed by the captive users."  

 

2) It shall be the obligation of the captive users to ensure that 

the consumption by the captive users at the percentages 

mentioned in sub-clauses (a) and (b) of sub-rule (1) above is 

maintained and in case the minimum percentage of captive use 

is not complied with in any year, the entire electricity generated 

shall be treated as if it is a supply of electricity by a generating 

company.  

Explanation-  

(1) For the purpose of this rule, -  

a) "annual basis" shall be determined based on a financial year,  
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b) "captive user" shall mean the end user of the electricity 

generated in a Captive Generating Plant and the term "captive 

use" shall be construed accordingly; 

c) "Ownership" in relation to a generating station or power plant 

set up by a company or any other body corporate, shall mean 

the issued and paid-up share capital in the form of equity share 

capital with voting rights (excluding equity share capital with 

differential voting rights) only as per the provisions of the 

Companies Act, 2013.In other cases, ownership shall mean 

proprietary interest and control over generating station or power 

plant,  

 

Provided further that for the purpose of assessing status as 

captive generating plant, a normative debt: equity ratio of 70:30 

will be considered i.e., at least 26% of the equity base of 30% of 

capital employed, in the form of equity share capital with voting 

rights (excluding equity share capital with differential voting 

rights) needs to be invested by Captive user(s).  

 

Example:  

Let there be a power plant with investment of Rs 100 Crore 

(Debt: Equity- 70:30). The plant is owned by Company A and 

Company B. The Company A is a captive user and Company B is 
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other than captive user.  Company A (captive user) should hold 

minimum 26% (i.e., minimum Rs.7.8 Crore) of the ownership in 

the form of equity share capital (excluding Preference Share 

Capital and/or equity share capital with differential voting rights) 

of capital employed in the power plant. Company A should also 

hold minimum 26% voting rights in the company."  

 

4.37. The proposed amendments contemplated under the proposed 

"Draft Rules", require that the total capital is to be considered. This 

clearly means that the existing Rules do not contemplate the total paid 

up equity share capital is to be considered for the purpose of 

ascertaining the ownership of the CGP by the captive user(s).  

 

4.38. The Petitioner has completely failed to understand the fact that if 

the legislature in its virtue had the intent to define the term 

"Ownership" as "paid-up" equity share capital with voting rights the 

same would have been specifically included under the definition of the 

term "Ownership" provided in the Rule 3 of the Electricity Rules, 2005. 

Furthermore, if the intent of the legislature would have been to 

introduce such total equity in the existing Rule 3 of the Electricity 

Rules, 2005, there would have been no requirement for bringing in the 

amendment to the said effect.  
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4.39. In this regard, the Petitioner has failed to appreciate that the 

aforesaid proposed amendments, issued by the MoP to Rule 3 of the 

Electricity Rules, 2005, clearly support the interpretation of Rule 3 (a) 

canvassed in this Reply.  

 

4.40. It is reiterated that the second explanation appended to Rule 3 

defines ownership, which simply states that ownership in respect of a 

company shall mean 'equity share capital with voting rights'. 

Therefore, in order to satisfy 'ownership', intended captive user(s) 

have to possess equity shareholding in the generating plant and these 

equity shares must have voting rights. In effect, such shareholding 

must constitute at least 26% of the entire shareholding in the 

generating plant. In this regard, the table set out at paragraph 5 of the 

Petition is proof of the fact that the Respondent has indeed fulfilled this 

condition.  

 

4.41. The Petitioner's case is premised on the ground that equity 

shareholding pattern and voting rights pattern are to be identical with 

each other. Such a reading is prima facie grossly erroneous and was 

never subject-matter of any finding in RA 7 of 2019. The Petitioner 

cannot seek to process an issue in terms of RA7 of 2019 and arrive at 

a conclusion on an issue which was never subject-matter of RA 7 of 

2019. A perusal of the proceedings in RA 07 of 2019 would show that 
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this issue was not subject-matter of the consideration in the case at 

all.  

 
4.42. Nowhere under the provisions of the Electricity Act 2003 or the 

Electricity Rules 2005 or under the TNERC Open Access Regulations 

2014 it has been stated that voting rights has to be in proportion to 

the equity shareholding pattern of the consumers. The Regulations 

only mandate that consumers must have equity shareholding along 

with voting rights.  

 
4.43. The Commission had considered the need and effect of 'profit 

sharing ratio' in respect of Limited Liability Partnerships (LLPs') in its 

judgement dated 22.12.2020 in the case being M.P. No. 11 of 2020 

titled as M/s Aiki Eco Power LLP v TANGEDCO. In the said judgement, 

the Commission categorically held that while profit sharing ratio can be 

retained as one of the particulars in the Form to be submitted while 

availing group captive scheme, the same need not be given any 

weightage. The relevant portion is extracted hereunder:  

 
"In view of the above, the Commission holds that procedure for 

verification of status of a captive generating plant vide R.A. No.7 

of 2019 dated 28-01-2020 has been made after following the 

due process of law and also the Petitioner did not utilise the 
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opportunity of being heard at the time of issue of the aforesaid 

procedure. As such, the "Profit Sharing Ratio" Column in Format 

III of Table-A shall be retained in the said Procedure.  However, 

the respondent has to ensure that the consumption of energy is 

in proportion to the control over the plant and Proprietary 

interest of the LLP Partners and the Profit Sharing Ratio need not 

be given weightage. With the above orders, this petition is finally 

disposed of. "  

 

4.44.  The above case on profit sharing ratio and the instant issue with 

respect to pattern of voting rights are similar and in parimateria for 

the following reasons:  

a.Under the Limited Liability Partnership Act, 2008, Section 

23(1) states that the profit-sharing ratio between the partners 

shall be determined by the LLP Agreement. If there is no 

mention of the profit-sharing ratio, the provisions of the 

1stSchedule to the Act will be attracted, which states that profits 

are to be shared equally.  

 
b.Similarly, even in respect of voting rights, the same are to be 

determined by the partners in the LLP Agreement (Section 33(1) 

of the Limited Liability Partnership Act, 2008). If the LLP 
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Agreement is silent, each partner gets one voteirrespective of 

the capital brought in.  

 
c.The Companies Act, 2013 also permits companies limited 

byshares to possess equity share capital with voting rights or 

with differential rights as to voting (Section 43(1) of the 

Companies Act, 2013). Therefore, companies can limit the voting 

rights of equity share capital by providing for the same in the 

Articles of Association.  

 
d. In both these cases, the Acts/legislations that govern the 

manner in which the two entities (namely, LLP and Company) 

are to be constituted provide the flexibility withrespect to either 

profit sharing ratio or voting rights, which can be lawfully 

exercised by such entities as per their needs.  

e.Therefore, a judicial order in R.A. No.7 of 2019 cannot place 

restraints on such entities from constituting themselves in the 

manner these entities deem fit, so long as they are in 

consonance with the law.  

 
f.In recognition of this, the Commission has passed the above 

order dated 22.12.2020, directing that no weightage can be 
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attached to the profit-sharing ratio. Therefore, the Commission 

can exercise similar discretion in the instant case.  

 
4.45. The contentions made by the Petitioner in its petition, are 

vehemently denied and disputed. The Respondent states that 

significant and important issues have been raised which are subject-

matter of the appeal filed by the Tamil Nadu Power Producers 

Association before the Hon'ble APTEL (Appeal No. 131 of 2020) and 

the Respondent reserves its right to file additional counters on the 

basis of the outcome of the said appeal.  

 
5. Written Submission filed by the Petitioner:- 

 
5.1. The present Miscellaneous Petition seeks to declare that M/s. OPG 

Energy Pvt Ltd, HT.SC.No. 069124450083, Ngapattinam EDC is not a 

Captive Generating Plant for the Financial Year 2019-20 and their 

captive users are liable to pay Cross Subsidy Surcharge for an amount 

of Rs.6,88,31,480/- for disqualification of Captive status. 

 
5.2. It is most pertinent to note that in exercise of powers conferred 

by section 176 of the Electricity Act,2003 (Act 36 of 2003), the Central 

Government issued Electricity Rules-2005 for requirements of Captive 

Generating Plant. The Rule-3 envisages the requirements of Captive 

Generating Plant as follows:  
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“3. Requirements of Captive Generating Plant: 
 (1).    No power plant shall qualify as a „captive generating plant‟ 

under Section 9 read with clause (8) of section 2 of the Act unless- 
(a). in case of a power plant – 

 
(i). not less than twenty six percent of the ownership is held by the 

captive user(s), and 
 

(ii).  not less than fifty one percent of the aggregate electricity 

generated in such plant, determined on an annual basis, is consumed 
for the captive use: 

 
Provided that in case of power plant set up by registered cooperative 

society, the conditions mentioned under paragraphs at (i) and (ii) 
above shall be satisfied collectively by the members of the co- 

operative society: 
 

Provided further that in case of association of persons, the captive 
user(s) shall hold not less than twenty six percent of the ownership of 

the plant in aggregate and such captive user(s) shall consume not less 
than fifty one percent of the electricity generated, determined on an 

annual basis, in proportion to their shares in ownership of the power 
plant within a variation not exceeding ten percent; 

(b). in case of a generating station owned by a company formed as 

special purpose vehicle for such generating station, a unit or units of 
such generating station identified for captive use and not the entire 

generating station satisfy(ies)the conditions contained in  paragraphs  
(i)  and  (ii)  of  sub-clause  (a)  above including – 

 
Explanation:- 

 
(1) The electricity required to be consumed by captive users shall be 

determined with reference to such generating unit or units in 
aggregate identified for captive use and not with reference to 

generating station as a whole; and 
 

(2) the equity shares to be held by the captive user(s) in the 
generating station shall not be less than twenty six per cent of the 

proportionate of the equity of the company related to the generating 

unit or units identified as the captive generating plant. 
 

Illustration:  In a generating station with two units of 50 MW each 
namely Units A and B, one unit of 50 MW namely Unit A may be 
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identified as the Captive Generating Plant.  The  captive  users  shall  
hold  not  less  than thirteen percent of the equity shares in the 

company (being the twenty six percent proportionate to Unit A of 50 
MW) and not less than fifty one percent of the electricity generated in 

Unit A determined on an annual basis is to be consumed by the captive 
users. 

 
(2). It shall be the obligation of the captive users to ensure that the 

consumption by the Captive Users at the percentages mentioned in 

sub-clauses (a) and (b) of sub-rule (1) above is maintained and in 
case the minimum percentage of captive use is not complied with in 

any year, the entire electricity generated shall be treated as if it is a 
supply of electricity by a generating company. 

 
Explanation.- (1) For the purpose of this rule: 

 
a. “Annual Basis” shall be determined based on a financial year; 

 
b. “Captive User” shall mean the end user of the electricity generated 

in a Captive Generating Plant and the term “Captive Use” shall be 
construed accordingly; 

 
c.  “Ownership” in relation to a generating station or power plant set 

up by a company or any other body corporate shall mean the equity 

share capital with voting rights. In other cases ownership shall mean 
proprietary interest and control over the generating station or power 

plant; 
 

d. “Special Purpose Vehicle” shall mean a legal entity owning, 
operating and maintaining a generating station and with no other 

business or activity to be engaged in by the legal entity.”   
 

5.3. From the above, it can be understood that the twin rules of 

“Ownership” and “Consumption” have to be satisfied as per the 

Electricity Rules-2005 in order to qualify as a Captive Generating Plant. 

If the status of a Captive generating plant is lost due to non-fulfilment 

of any one of the conditions or both, the entire electricity generated 

from such plant in a year shall be treated as a supply of electricity by a 
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generating company. In such cases of disqualification, Cross Subsidy 

Surcharge has to be levied for the entire adjusted units/consumed by 

the Users treating such consumption as though it was supplied by the 

respective Generating Plant, as per the proviso 4 of Section 42 (2) of 

the Electricity Act, 2003 which clearly states that such surcharge shall 

not be leviable in case open access is provided to a person who has 

established a captive generating plant for carrying the electricity to the 

destination of his own use. 

 

5.4. M/s. OPG Energy Private Limited, HTSC No. 069124450083 has 

not submitted the documents. Hence, CGP verification for 2014-20 was 

carried out with the latest available documents submitted by the 

generator during June 2018 while availing approval for change in 

captive users for captive wheeling [After June 2018 no approval was 

requested by the Respondent from TANGEDCO] and the documents 

available in public domain. 

 

5.5. The Generator M/s. OPG Energy Private Limited obtained captive 

wheeling approval for change in captive users during June 2018 by 

furnishing certificate of Chartered Accountant given by M/s. Robin 

Kansal& Associates dated.15.05.2018 with the details of % of Equity 

Share capital held by captive users as detailed below:- 
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N
o. 

Class of 
Shareholder 

Number of 
equity 
shares 

Paid up 
value 
per 
equity 
share 

Amount of 
paid up 
equity 
share 
capital 

% of 
holding 
equity 
share 
capital 

Number 
of voting 
rights 

% of 
holding 
voting 
rights 

% of 
holding 
equity 
share 
capital 
with 
voting 
rights 

1 Captive users 1,47,300 10 14,73,000 34.96% 1,47,300 34.96% 34.96% 

2 Others (Class A 

Equity with 

voting rights) 

52,700 10 5,27,000 12.51% 52,700 12.51% 12.51% 

3 Others (Class B 

Equity with 

voting rights) 

2,21,320 10 22,13,200 52.53% 2,21,320 52.53% 52.53% 

 Total 4,21,320  42,13,200 100% 4,21,320 100% 100% 

 
 

 
5.6. The MOA dated of M/s. OPG Energy Private Limited downloaded 

from MCA website states about the liability clause as follows: 

“$$ The Authorised Share Capital of the Company shall be 

classified as:  

(i) 10,00,000 Class A Equity Shares of Rs.10/- each                             

.....Rs.1,00,00,000 

 (ii) 63,33,600 Class B Equity Shares of Rs.10/- each          

                                                                          .....Rs.6,33,36,000 

 (iii) 66,66,400 Class C Equity Shares of Rs.10/- each 

                                                                  .....Rs. 6,66,64,000 



61 
 

 (iv) 5,00,000 Redeemable Preference Shares of Rs.100/- each   

                                                                       .....Rs.5,00,00,000 

                                                                          ------------------- 
                                                                           Rs.19,00,00,000 

                                                                          ------------------- 
 

with power to increase or reduce the Capital to consolidate and divide 

any of its Share Capital into shares of larger amount than its existing 

shares and sub-divide its shares or any of them into shares of smaller 

amount, to issue any new shares with such preferential. Deferred to 

special conditions or rights or privileges attaching thereto to subject 

the same to such restrictions limitations or conditions and to vary, 

modify or abrogate any such rights, privileges or conditions in such 

manner as may be permitted by the Companies Act,2013 and as the 

company deems fit and necessary.   

 
$$ Clause V amended vide Resolution Passed at Extra-Ordinary Meeting 

held on 31st March, 2003 and further amended vide Resolution passed 

in the EGM held on 15th December 2007 and 4th February 2008.  

* Inserted vide special resolution passed in the EGM held on 

13.11.2009".  

 

 From the above, it is clear that the authorized Equity Shares 

Capital of M/s OPG Energy Private Limited is Rs.14,00,00,000/-. 
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5.7. The AOA of M/s. OPG Energy Private Limited downloaded from 

the MCA website states about the voting rights of the Equity 

shareholders are as follows: 

 
"Class A Equity Shares shall mean equity shares carrying voting 

rights but differential rights as to dividend such that, all the shares of 

this case put together, from time to time, will, in the aggregate, be 

entitled to a dividend equivalent to 0.50% of the total dividend 

declared. All the shareholders of this class will be entitled to share in 

the dividend allocated to Class A equity shares, in proportion to their 

shareholding. Class A equity shares shall only be issued to persons 

who have entered into Power Sharing Agreement.  

 

Class B Equity Shares shall mean equity shares carrying voting 

rights but differential rights as to dividend such that, all the shares of 

this class put together, from time to time, will, in the aggregate, be 

entitled to a dividend equivalent to 99% of the total dividend declared. 

All the shareholders of this class will be entitled to share in the 

dividend allocated to Class B equity shares, in proportion to their 

shareholding.  

 

Class C Equity Shares shall mean equity shares carrying no voting 

rights and differential rights as to dividend such that, all the shares of 
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this class put together, from time to time, will, in the aggregate, be 

entitled to a dividend equivalent to 0.50% of the total dividend 

declared.  All the shareholders of this class will be entitled to share in 

the dividend allocated to Class C equity shares, in proportion to their 

shareholding " 

 

5.8. From the above, it is clear that Class A Equity shares & Class B 

Equity shares only carry voting rights but Class C Equity shares carry 

differential voting rights by the shareholders.  

The MGT-7 of M/s. OPG Energy Private Limited for FY 2018-19 

downloaded from MCA website states as follows: 

"IV.SHARE CAPITAL, DEBENTURES AND OTHER SECURITIES OF THE 

COMPANY  

(i) SHARE CAPITAL  

(a) Equity Share Capital  

Particulars Authorized 

Capital 

Issued 

Capital 

Subscribed 

Capital 

Paid up 

Capital 

Total Number 

of Equity   

Shares 

140,00,000 70,87,720 70,87,720 70,87,720 

Total Amount 

of 

EquityShares 

(in Rs.) 

1400,00,000 708,77,200 708,77,200 708,77,200 

 

Number of Classes - 3  
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Particulars Authorized 

Capital 

Issued 

Capital 

Subscribed 

Capital 

Paid up 

Capital Class A 

Equity Share 
Total Number 

of Equity 

Shares 

10,00,000 2,00,000 2,00,000 2,00,000 

Nominal 

valueper 

 Share 

(in Rs.) 

10 10 10 10 

Total Amount 

of 

EquityShares 

(in Rs.) 

100,00,000 20,00,000 20,00,000 20,00,000 

Particulars Authorized 

Capital 

Issued 

Capital 

Subscribed 

Capital 

Paid up 

Capital Class B 

Equity Share 
Total Number 

of Equity 

Shares 

63,33,600 2,21,320 2,21,320 2,21,320 

Nominal 

valueper 

 Share 

(in Rs.) 

10 10 10 10 

Total Amount 

of 

EquityShares 

(in Rs.) 

633,36,000 22,13,200 22,13,200 22,13,200 

 

Particulars Authorized 

Capital 

Issued 

Capital 

Subscribed 

Capital 

Paid up 

Capital Class C 

Equity Share 
Total Number 

of Equity 

Shares 

66,66,400 66,66,400 66,66,400 66,66,400 

Nominal 

valueper 

 Share 

(in Rs.) 

10 10 10 10 

Total Amount 

of 

EquityShares 

(in Rs.) 

666,64,000 666,64,000 666,64,000 666,64,000 
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5.9. From the above, it is clear that the total paid up Equity Share 

capital of M/s. OPG Energy Private Limited is Rs.708,77,200/-. 

 
5.10. Therefore, after taking in to account all the classes of paid up 

equity share Capital, the % of shareholding held by the captive users 

is as follows: 

Type of 

user 

No. of  

Equity 

Shares 

Paid-

up 

Value 

per 

Equity 

Share 

Amount of 

Equity 

share 

capital with 

voting 

rights (Rs.) 

% 

holding 

based 

on 

share 

capital 

with 

voting 

rights 

Number 

of 

voting 

rights 

% of 

holding 

based 

on 

voting 

rights 

alone 

Compli

-ance 

with 

Rule 3 

Captive 

users 

1,23,650 10.00 12,36,500 1.74% 1,23,650 29.35% No 

Others 69,64,070 10.00 6,96,40,700 98.26% 2,97,670 70.65% 

Total 70,87,720  7,08,77200 100% 4,21,320 100% 

 

5.11. The shares held by captive users arrived at from the list of 

shareholders as on 31-03-2019 annexed in MGT-7 of M/s OPG Energy 

Pvt. Ltd. for FY 2018-19 as detailed below: 

Table-A: Equity Share Capital 

Sl. 
No. 

Name of 
share 
holders 

Class 
of 
Equity 
Share
s 

Number of 
Equity 
Shares 

Paid 
up 
Value 
per 
Equity 
Share 

Amount of 
paid up 
equity share 
capital 

% of 
holding 
in paid 
up 
equity 
share 
capital 

Number 
of voting 
rights 

% of 
holdin
g in 
voting 
rights 

I Class B 
Shares 
(Others) 

B 221,320 10 22,13,200 3.12% 2,21,321 52.53
% 

II Class C 
Shares 

C 66,66,400 10 6,66,64,000 94.06% - 0.00% 
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(Others) 

III Class A 
shares 

       

 Captive 
User 
details: 

       

1 Arthanari 
Clothing 
Pvt. Ltd. 

A 5,500 10 55,000 0.08% 5,500 1.31% 

2 Arthanari 
Loom 
Centre 
Textiles Pvt. 
Ltd. 

A 20,400 10 2,04,000 0.29% 20,400 4.84% 

3 Kanishk 
Steel 
Industries 

A 5,100 10 51,000 0.07% 5,100 1.21% 

4 SreeKaruna
mbikai Mills 

A 650 10 6,500 0.01% 650 0.15% 

5 Sri Sai 
Krishna 
Cotton Mills 

A 7,000 10 70,000 0.10% 7,000 1.66% 

6 VMD Mills A 11,100 10 1,11,000 0.16% 11,100 2.63% 

7 Jayachandr
an Textiles 

A 7,500 10 75,000 0.11% 7,500 1.78% 

8 Sri Lakshmi 
Textiles 

A 8,400 10 84,000 0.12% 8,400 1.99% 

9 RPS 
Spinner 
India Ltd. 

A 4,500 10 45,000 0.06% 4,500 1.07% 

10 SBT 
Apparels 
Pvt. Ltd. 

A 7,900 10 79,000 0.11% 7,900 1.88% 

11 Marutham 
Textiles Pvt. 
Ltd. 

A 3,100 10 31,000 0.04% 3,100 0.74% 

12 Salem 
Roller Flour 
Mills 

A 3,000 10 30,000 0.04% 3,000 0.71% 

13 South India 
Steel & 
Starch 
Industries 

A 4,600 10 46,000 0.06% 4,600 1.09% 

14 Meenakshi 
Agro & 
Flour Mills 

A 7,500 10 75,000 0.11% 7,500 1.78% 

15 Salem Food 
Products 

A 4,100 10 41,000 0.06% 4,100 0.97% 
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Pvt. Ltd. 
 
 

16 Sonal Irons 
Industry 
Pvt. Ltd. 

A 17,400 10 1,74,000 0.25% 17,400 4.13% 

17 ARS 
Fabrics (P) 
Ltd. 

A 3,400 10 34,000 0.05% 3,400 0.81% 

18 Allwin Mills A 2,500 10 25,000 0.04% 2,500 0.59% 

 Captive 
Users Total 

 1,23,650  12,36,500 1.74% 1,23,650 29.35
% 

 Others  76,350 10 7,63,500 1.08% 76,350 18.12
% 

 Total  70,87,720  7,08,77,200 100% 4,21,321 100% 

 
Table-B : Break up of Captive users holding in Equity Share Capital with voting 

rights 
 

Sl. 
No. 

Class of Equity 
Shares 

Number 
of equity 
shares 

Paid 
up 
value 
per 
equity 
share 

Amount of 
paid up 
equity 
share 
capital 

% of 
holding 
equity 
share 
capital 

Number 
of 
voting 
rights 

% of 
holding 
voting 
rights 

1 Captive users (Class 
A Equity with voting 
rights) 

1,23,650 10 12,36,500 1.74% 1,23,650 29.35% 

2 Others (Class A 
Equity with voting 
rights) 

76,350 10 7,63,500 1.08% 76,350 18.12% 

3 Others (Class B 
Equity with voting 
rights)  

2,21,320 10 22,13,200 3.12% 2,21,320 52.53% 

4 Others (Class C 
Equity with differential 
rights) 

66,66,400 10 6,66,64,000 94.06% - 0.00% 

 Total 70,87,720  7,08,77,200 100% 4,21,320 100% 

 

 

5.12. In this connection, as per ElectricityRules, 2005, “Ownership” in 

relation to a generating station or power plant set up by a company or 

any other body corporate shall mean the equity share capital with 

voting rights. The captive user shall have both ownership & control 
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over the generating plant. “Ownership” is with reference to the total 

paid up equity share capital & „Control‟ is with respect to the voting 

right in the Generating Plant. Hence, it is seen from the above table, 

that though the captive users of M/s. OPG Energy Pvt. Ltd possess not 

less than 26% of the total voting rights in the Generating Plant, they 

are holding less than 26% of the total paid-up Equity Share Capital of 

the Generating Plant. Hence, M/s. OPG Energy Private Limited‟s 

generating plant with HTSC No. 069124450083 fail to fulfil the 

ownership criteria for the Financial years 2019-20. 

 

5.13. The Respondent has lost the captive status for Financial year 

2019-20. Hence, having lost CGP status for 2019-20, the Captive users 

who are also the owners of the Respondent to the extent of their 

„ownership‟ holding, are liable to pay the Cross Subsidy Surcharge as 

detailed below as per Tariff Order in T.P.No.1 of 2017 

dated.11.08.2017:  

For FY 2019-2020 
Total adjusted units in the Financial year 2019-2020  

                                                                 = 41,216,455 units  
Cross Subsidy Surcharge applicable for Industrial services  

                                                                 = Rs.1.67/unit  
Total Cross Subsidy payable by Captive users FY 2019-20  

                                                             = Rs.6,88,31,480/- 

 
5.14. From the above, it is stated that as the conditions of the captive 

status is not fulfilled, the user‟s liability on CSS dues provisionally, to 
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be remitted is arrived as Rs.6,88,31,480/- (Rupees Six Crores Eighty 

Eight Lakhs Thirty One Thousand Four Hundred and Eighty only) for FY 

2019-20. The user wise adjustment details along with the amount of 

Cross Subsidy Surcharge liability is detailed below: 

Sl. 

No. 

Name of the 

Captive Users 

Tariff HT 

SC 

No. 

Name of 

the EDC 

Actual 

Adjusted 

Units 

Rate 

of 

CSS 

per 

unit 

Provisional 

amount of 

CSS payable 

by captive 

user  

(Rs.) 

1 Arthanari Clothing 

Pvt. Ltd. 

 

IA 225 Salem 1,028,232 1.67 17,17,147 

2 Arthanari Loom 

Centre Textiles 

Pvt. Ltd. 

 

IA 190 Salem 7,277,620 1.67 1,21,53,626 

3 Kanishk Steel 

Industries 

 

IA 1501 Chennai 

North 

0 1.67 - 

4 SreeKarunambikai 

Mills 

 

IA 10 Coimbatore 

South 

0 1.67 - 

5 Sri Sai Krishna 

Cotton Mills 

 

IA 690 Coimbatore 

South 

2,921,987 1.67 48,79,718 

6 VMD Mills IA 294 Coimbatore 

South 

0 1.67 - 

7 Jayachandran 

Textiles 

 

IA 135 Udumalpet 3,156,035 1.67 52,70,578 

8 Sri Lakshmi 

Textiles 

 

IA 287 Udumalpet 1,922,527 1.67 32,10,620 

9 RPS Spinner India 

Ltd. 

 

IA 294 Udumalpet 2,263,349 1.67 37,79,793 

10 SBT Apparels Pvt. 

Ltd. 

 

IA 279 Palladam 3,606,800 1.67 60,23,356 

11 Marutham 

Textiles Pvt. Ltd. 

IA 149 Udumalpet 1,815,941 1.67 30,32,621 

12 Salem Roller Flour 

Mills 

 

IA 194 Salem 1,379,823 1.67 23,04,304 
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13 South India Steel 

& Starch 

Industries 

 

IA 80 Salem 1,926,616 1.67 32,17,449 

14 Meenakshi Agro & 

Flour Mills 

 

IA 318 Salem 2,686,033 1.67 44,85,675 

15 Salem Food 

Products Pvt. Ltd. 

 

IA 107 Salem 1,750,445 1.67 29,23,243 

16 Sonal Irons 

Industry Pvt. Ltd. 

 

IA 535 Krishnagiri 6,566,429 1.67 1,09,65,936 

17 ARS Fabrics (P) 

Ltd. 

 

IA 292 Namakkal 2,089,528 1.67 34,89,512 

18 Allwin Mills 

 

IA 274 Udumalpet 825,090 1.67 13,77,900 

Total 41,216,455  6,88,31,480 

 

5.15. As M/s. OPG Energy Pvt Ltd consumes minimum 51% of the 

annual generation, and also it is a Special Purpose Vehicle and hence 

the test of proportionality on total consumed units or on 51% of the 

annual generation to be applied subject to outcome C.A.Nos.8527-

8529 of 2009, C.A.Nos.1-2 of 2010, C.A.Nos.1693-1698 of 2010 and 

C.A. Nos. 12282 of 2016, Civil Appeal Diary No.22360 of 2021 and 

Civil Appeal Diary No.21493 of 2021. 

6.  Findings of the Commission:-  

We have heard the submissions of learned Counsel appearing for 

the Petitioner and the Respondents. The Petitioner has filed this 

petition for passing an order to declare that M/s. OPG Energy Pvt Ltd, 

HT.SC.No.069124450083, Nagapattinam EDC is not a Captive 

Generating Plant for the Financial Year 2019-20 and their captive users 
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are liable to pay Cross Subsidy Surcharge for an amount of 

Rs.6,88,31,480/- for disqualification of Captive status. 

 

The contents of the Petitioner are as under: 

6.01. M/s. OPG Energy Private Limited, HTSC No. 069124450083 has 

not submitted the documents.  Hence, CGP verification for 2014-20 

was carried out with the latest available documents submitted by the 

generator during June 2018 while availing approval for change in 

captive users for captive wheeling [After June 2018 no approval was 

requested by the Respondent from TANGEDCO] and the documents 

available in public domain.  

 

6.02. The Generator M/s. OPG Energy Private Limited obtained captive 

wheeling approval for change in captive users during June 2018 by 

furnishing certificate of Chartered Accountant given by M/s. Robin 

Kansal& Associates dated.15.05.2018 with the details of % of Equity 

Share capital held by captive users as detailed below: 

 
 

 
 

 
 

No. Class of 

Shareholder 

Number 

of equity 

shares 

Paid up 

value 

per 

equity 

share 

Amount of 

paid up 

equity 

share 

capital 

% of 

holding 

equity 

share 

capital 

Number 

of voting 

rights 

% of 

holding 

voting 

rights 

% of 

holding 

equity 

share 

capital 
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with 

voting 

rights 

1 Captive users 1,47,300 10 14,73,000 34.96% 1,47,300 34.96% 34.96% 

2 Others (Class 

A Equity with 

voting rights) 

52,700 10 5,27,000 12.51% 52,700 12.51% 12.51% 

3 Others (Class 

B Equity with 

voting rights) 

2,21,320 10 22,13,200 52.53% 2,21,320 52.53% 52.53% 

 Total 4,21,320  42,13,200 100% 4,21,320 100% 100% 

 

6.03. The shares held by captive users arrived at from the list of 

shareholders as on 31-03-2019 annexed in MGT-7 of M/s OPG Energy 

Pvt. Ltd. for FY 2018-19 as detailed below: 

Table-A: Equity Share Capital 

Sl. 

No

. 

Name of 

sharehold

ers 

Class 

of 

Equit

y 

Shar

es 

Number of 

Equity 

Shares 

Paid up 

Value 

per 

Equity 

Share 

Amount of 

paid up 

equity share 

capital 

% of 

holding 

in paid 

up equity 

share 

capital 

Number 

of voting 

rights 

% of 

holding 

in voting 

rights 

I Class B 

Shares 

(Others) 

B 221,320 10 22,13,200 3.12% 2,21,321 52.53

% 

II Class C 

Shares 

(Others) 

 

 

C 66,66,400 10 6,66,64,000 94.06% - 0.00% 

III Class A 

shares 

       

 Captive 

User 

details: 
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1 Arthanari 

Clothing 

Pvt. Ltd. 

A 5,500 10 55,000 0.08% 5,500 1.31% 

2 Arthanari 

Loom 

Centre 

Textiles 

Pvt. Ltd. 

A 20,400 10 2,04,000 0.29% 20,400 4.84% 

3 Kanishk 

Steel 

Industries 

A 5,100 10 51,000 0.07% 5,100 1.21% 

4 SreeKaruna

mbikai Mills 

A 650 10 6,500 0.01% 650 0.15% 

5 Sri Sai 

Krishna 

Cotton Mills 

A 7,000 10 70,000 0.10% 7,000 1.66% 

6 VMD Mills A 11,100 10 1,11,000 0.16% 11,100 2.63% 

7 Jayachandr

an Textiles 

A 7,500 10 75,000 0.11% 7,500 1.78% 

8 Sri Lakshmi 

Textiles 

A 8,400 10 84,000 0.12% 8,400 1.99% 

9 RPS 

Spinner 

India Ltd. 

A 4,500 10 45,000 0.06% 4,500 1.07% 

10 SBT 

Apparels 

Pvt. Ltd. 

A 7,900 10 79,000 0.11% 7,900 1.88% 

11 Marutham 

Textiles 

Pvt. Ltd. 

A 3,100 10 31,000 0.04% 3,100 0.74% 

12 Salem 

Roller Flour 

Mills 

A 3,000 10 30,000 0.04% 3,000 0.71% 

13 South India 

Steel & 

Starch 

Industries 

A 4,600 10 46,000 0.06% 4,600 1.09% 

14 Meenakshi 

Agro & 

Flour Mills 

A 7,500 10 75,000 0.11% 7,500 1.78% 

15 Salem Food 

Products 

Pvt. Ltd. 

A 4,100 10 41,000 0.06% 4,100 0.97% 

16 Sonal Irons 

Industry 

Pvt. Ltd. 

A 17,400 10 1,74,000 0.25% 17,400 4.13% 
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17 ARS Fabrics 

(P) Ltd. 

A 3,400 10 34,000 0.05% 3,400 0.81% 

18 Allwin Mills A 2,500 10 25,000 0.04% 2,500 0.59% 

 Captive 

Users 

Total 

 1,23,650  12,36,500 1.74% 1,23,650 29.35% 

 Others  76,350 10 7,63,500 1.08% 76,350 18.12

% 
 Total  70,87,720  7,08,77,200 100% 4,21,321 100% 

 
 

Table-B : Break up of Captive users holding in Equity Share 
Capital with voting rights 

 

Sl. 

No. 

Class of Equity Shares Number 

of equity 

shares 

Paid 

up 

value 

per 

equity 

share 

Amount of 

paid up 

equity 

share 

capital 

% of 

holding 

equity 

share 

capital 

Number 

of 

voting 

rights 

% of 

holding 

voting 

rights 

1 Captive users (Class A 

Equity with voting rights) 

1,23,650 10 12,36,500 1.74% 1,23,650 29.35% 

2 Others (Class A Equity 

with voting rights) 

76,350 10 7,63,500 1.08% 76,350 18.12% 

3 Others (Class B Equity 

with voting rights)  

2,21,320 10 22,13,200 3.12% 2,21,320 52.53% 

4 Others (Class C Equity 

with differential rights) 

66,66,400 10 6,66,64,000 94.06% - 0.00% 

 Total 70,87,720  7,08,77,200 100% 4,21,320 100% 

 

 

6.04. Hence, it is seen from the above table, that though the captive 

users of M/s. OPG Energy Pvt. Ltd possess not less than 26% of the 

total voting rights in the Generating Plant, they are holding less 

than 26% of the total paid-up Equity Share Capital of the 

Generating Plant. Hence, M/s. OPG Energy Private Limited's 
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generating plant with HTSC No.069124450083 fail to fulfill the 

ownership criteria for the Financial years 2019-20.  

6.05. For FY 2019-2020  

Total adjusted units in the Financial year 2019-2020 = 41,216,455 

units  

Cross Subsidy Surcharge applicable for Industrial services = 

Rs.1.67/unit  

Total Cross Subsidy payable by Captive users FY 2019-20 = 

Rs.6,88,31,480/-  

 

6.06. From the above, it is stated that as the conditions of the 

captivestatus is not fulfilled, the user's liability on CSS dues 

provisionally, to be remitted is arrived as Rs.6,88,31,480/- (Rupees 

Six Crores Eighty Eight Lakhs Thirty One Thousand Four Hundred and 

Eighty only) for FY 2019-20. The user wise adjustment details along 

with the amount of Cross Subsidy Surcharge liability is detailed below:  

Sl. 

No. 

Name of the 

Captive Users 

Tariff HT 

SC 

No. 

Name of 

the EDC 

Actual 

Adjusted 

Units 

Rate 

of 

CSS 

per 

unit 

Provisional 

amount of 

CSS 

payable by 

captive 

user  

(Rs.) 

1 Arthanari Clothing 

Pvt. Ltd. 

IA 225 Salem 1,028,232 1.67 17,17,147 

2 Arthanari Loom 

Centre Textiles 

Pvt. Ltd. 

IA 190 Salem 7,277,620 1.67 1,21,53,626 

3 Kanishk Steel 

Industries 

IA 1501 Chennai 

North 

0 1.67 - 
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4 SreeKarunambikai 

Mills 

IA 10 Coimbatore 

South 

0 1.67 - 

5 Sri Sai Krishna 

Cotton Mills 

IA 690 Coimbatore 

South 

2,921,987 1.67 48,79,718 

6 VMD Mills IA 294 Coimbatore 

South 

0 1.67 - 

7 Jayachandran 

Textiles 

IA 135 Udumalpet 3,156,035 1.67 52,70,578 

8 Sri Lakshmi 

Textiles 

IA 287 Udumalpet 1,922,527 1.67 32,10,620 

9 RPS Spinner India 

Ltd. 

IA 294 Udumalpet 2,263,349 1.67 37,79,793 

10 SBT Apparels Pvt. 

Ltd. 

IA 279 Palladam 3,606,800 1.67 60,23,356 

11 Marutham 

Textiles Pvt. Ltd. 

IA 149 Udumalpet 1,815,941 1.67 30,32,621 

12 Salem Roller Flour 

Mills 

IA 194 Salem 1,379,823 1.67 23,04,304 

13 South India Steel 

& Starch 

Industries 

IA 80 Salem 1,926,616 1.67 32,17,449 

14 Meenakshi Agro & 

Flour Mills 

IA 318 Salem 2,686,033 1.67 44,85,675 

15 Salem Food 

Products Pvt. Ltd. 

IA 107 Salem 1,750,445 1.67 29,23,243 

16 Sonal Irons 

Industry Pvt. Ltd. 

IA 535 Krishnagiri 6,566,429 1.67 1,09,65,936 

17 ARS Fabrics (P) 

Ltd. 

IA 292 Namakkal 2,089,528 1.67 34,89,512 

18 Allwin Mills IA 274 Udumalpet 825,090 1.67 13,77,900 

Total 41,216,455  6,88,31,480 

 

6.07. The show-cause notice dated 09.12.2020 has been issued by the 

Superintending Engineer/Nagapattinam EDCwherein it has been 

requested to show cause within 15 days from the date of receipt of the 

intimation on disqualification of the captive status, the respondent, the 

captive generators/users shall inform/reply Respondent's concurrence 

to disqualification for FY 2019-20 & response thereto (or) 

Respondent's objection to such disqualification & consequential dues to 
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be remitted. If no information/reply is received on or before 

23.12.2020, it will be construed that Respondent has no reply to 

furnish & Respondent has accepted to pay the amount of Rs. 

6,88,31,480/- (Rupees Six Crores Eighty Eight Lakhs Thirty One 

Thousand Four Hundred and Eighty only) to TANGEDCO and further 

action as per R.A.No.7 of 2019 dated 28.01.2020 will be taken by 

TANGEDCO. 

 

6.08.  As M/s. OPG Energy Pvt. Ltd consumes minimum 51% of the 

annual generation, and also it is a Special Purpose Vehicle and hence 

the test of proportionality on total consumed units or on 51% of the 

annual generation to be applied subject to outcome C.A.Nos.8527-

8529 of 2009, C.A.Nos.1-2 of 2010, C.A.Nos.1693-1698 of 2010 and 

C.A. Nos. 12282 of 2016, Civil Appeal Diary No.22360 of 2021 and 

Civil Appeal Diary No.21493 of 2021. 

 

Per contra, the contents of the Respondent are as under: 

 
6.09. The Respondent furnished their reply to Show Cause Notice on 

28.12.2020, wherein the Respondent has stated as follows:  

"6.xxxx  

The Show Cause Notice [SCN] suffers from the following details:  

a). The SCN has been issued on the basis of shareholding information 

of the earlier year. 
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b). The SCN does not appreciate that C Class Equity Shares are non-

voting shares issued in compliance with the Companies Act,2013.  

c). Ownership under the Rules is only with reference to voting equity 

share capital and non-voting shares have to be disregarded 

altogether.  

d). The CA certificate has been issued in the format provided.  

e). The SCN applies proposed amendments to the Electricity Rules.  

Xxxx." 

 

6.10. Based on the legal principle, there has to be a literal reading of 

Rule 3 of the Electricity Rules, 2005, in order to construe that the 

share capital not having voting rights, are not tobe considered for the 

purpose of ascertaining the ownership of the users in the CGP. In the 

present case, the Respondent categorically submits that it qualifies as 

a CGP, with the captive user(s) owning more than 26% of the equity 

share capital of the CGP having voting rights. 

 

6.11. In this connection, the Commission would like to refer its Order 

in M.P. No.24 dated 07-12-2021, which has been issued taking into 

consideration of the APTEL direction, at para 9.8.1, which states as 

under: 

 
 “In consideration of the directions of Hon‟ble APTEL in A.No.131 of 

2020  and the extent of findings therein, and the deliberations in this order, 
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Commission accordingly passes the following revised procedure for 

collection, verification of data for reckoning CGP status.” 

 

6.12. Further, at para 9.9.3.3and 9.9.3.4. in the above Order, 

interalia, states as under: 

“ A CGP is required to meet the provisions in the Electricity Act, 

2003 and the Rule 3 of Electricity Rules 2005. 

The captive users have the obligation to ensureconsumption at the 

percentages mentioned in sub-clauses (a) & (b) of Rule 3(1) of the 

Electricity Rules 2005. Failure to comply with minimum percentage of 

captive use in a year will entail in the CGP losing its captive status and the 

entire electricity generated from the CGP will be treated as supply of 

electricity by a generating company”. 

 

6.13. Regarding the applicability of the Order in CGP, the Commission 

in its Order in M.P. No.24 dated 07-12-2021 at para 9.9.2.1.and 

9.9.2.2. states as under: 

“9.9.2.1 This procedure for verification of data for reckoning the 

captive status of a Captive Generating Plant is applicable from the financial 

year 2020-21. 

 9.9.2.2Hon‟ble APTEL‟s order does not prevent TANGEDCO from 

conducting the exercise of verification of data with respect to CGP status for 

the past years. For the past years i.e. cases from 2014-15 to 2019-20,  

TANGEDCO shall verify data for the purposeof verification of captive 
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generating plant status in the State, on the basis of data already furnished 

by CGP/captive user(s)”. 

 

6.14. Further, the Commission‟s Modified CGP Order (based on APTEL‟s 

Directions in R.A. No.7 of 2019) in M.P. No.24 of 2020 dated 07-12-

2021 at Clause No.9.9.9.4. states as under: 

 
“On or before 31stMay of every year, all CGPs shall furnish necessary 

documents for ownership/shareholding pattern, relevant data of 

generation,consumption in formats as detailed in para9.9.6 of this 

„Procedure‟, in hard and soft copies to TANGEDCO. The documents for 

verification of CGP status at the end of the financial year shall be submitted 

by the CGP to the Electricity Distribution Circle where the CGP is located....”. 

 

6.15. The Respondent itself, interalia, stated in their counter affidavit  

averments in page no.16 at para 22 as under:  

“The Petitioner has considered data for the previous financial year, 

for the purpose of ascertaining the tests contained under Rule 3 of the 

Electricity Rules, 2005, for FY 2019-20. This itself proves that the 

contentions made by the Petitioner in its petition are completely erroneous 

which cannot at all be relied by the Commission”. 

 

6.16. The Petitioner‟s claim for levy of Cross Subsidy Surcharge from 

the Respondent pertains to the Financial Year 2019-20.  Hence, the 
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Petitioner is required to obtain the Financial data from the Respondent 

for the Financial Year 2019-20 i.e. as on 31st March 2020 afresh and 

verify the same as to whether the Respondent satisfy with the twin 

criteria of “Ownership” and “Consumption”.  If CGP norms are 

complied with by the Respondent, then there is no issue.  If not, the 

Petitioner is required to file the Miscellaneous Petition with the 

Commission for necessary Orders. 

ORDER 

 
1. The Commission‟s Modified CGP Order (based on APTEL‟s 

Directions in R.A. No.7 of 2019) in M.P. No.24 of 2020 dated 07-12-

2021 at Clause No.9.9.5.3. states as under: 

“9.9.5.3In the case of SPV under Rule 3(1)(b), the captive user(s) 

shall hold in aggregate not less than 26% of the proportionate paid up 

equity share capital with voting rights of the units identified for captive 

use(i.e.the proportionate of the Equity of the company related to the 

generating unit or units identified as the CGP) and shall consume not less 

than 51% of the aggregate electricity generated on annual basis from the 

identified units. The condition of consumption of 51% of aggregate 

generated electricity has to be met by the consumers of SPV collectively”. 

 

 In view of the above, the proportionality test is not 

applicable to SPV. 
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Hence, there is no justification on the part of the Petitioner to 

claim Cross Subsidy Charge for the Financial Year 2019-20 from the 

Respondent based on the data collected for the Financial Year 2018-

19. 

 With this, the petition is dismissed. 

 
                           (Sd........)                    (Sd......) 

(K.Venkatasamy)                             (M.Chandrasekar)     
 Member (Legal)                  Chairman 

 
/True Copy / 

 
                 Secretary 

             Tamil Nadu Electricity  
   Regulatory Commission 


